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| Preface by the Editors

May 2013. At the time of writing this editorial, a sad
“accident” has gained world-wide public attention: the col-
lapse of another garment factory in Bangladesh. Hundreds
of workers lost their lives, and many more were serious-
ly injured. Some might not be able to work again in the
industry. How are they going to earn a living? We have re-
peatedly heard about factories collapsing or burning down
in Bangladesh and Pakistan over the last couple of years.
In most of these cases, profit has reigned over the human
rights of the workers. And government authorities in the
home countries of the factories have turned a blind eye
on such business-related human rights abuses. They have
been unable, or unwilling, to meet their duty of protecting
people’s human rights.

Business-related human rights abuses are by no means
limited to the garment and textile industries. They are found
in many other sectors, too. The extractive industries are at
the top of the list. According to a study by former UN Spe-
cial Representative on Business and Human Rights John
Ruggie, it is within this sector that most human rights com-
plaints against business companies are registered. In the
experience of MISEREOR, the German Catholic Bishops’ Or-
ganization for Development Cooperation, the Swiss Catholic
Lenten Fund (Fastenopfer) as well as the Swiss protestant
development organization Bread for All, mining is one of the
main - if not THE main - hotspot in the field of business and
human rights. For a long time, all three organizations have
been supporting partners in many countries in Africa, Asia
and Oceaniaandin Latin Americain their struggles against
business-related human rights abuses. It is the common,
daily and sad experience of these partners that the human
rights of indigenous and other local communities as well
as the rights of workers are very often severely violated in
the context of large-scale mining projects. Transnational
companies are rarely held accountable for such abuses,
due to weak or bad governance in the host countries of
their activities and due to major regulatory gaps in their
home countries with respect to the extraterritorial activi-
ties of these companies.

Partners have raised severe human rights concerns related
to the Tampakan Copper-Gold Mine proposed by Sagitta-
rius Mines Inc. (SMI) and its shareholders Xstrata Copper,
IndophilResources NLand Tampakan Group of Companies.
Located in Southern Mindanao, occupying four ancestral
domains of indigenous B’laan communities, it would be
the biggest open-pit mine in the Philippines and one of the
biggest world-wide if realised. Approximately 5,000 peo-
ple would have to be relocated to make room for the mine.
Whereas some of them hope for better housing and living
conditions, many others fear for their future and that of fu-
ture generations, as the present basis of their livelihoods
and culture would be destroyed. Moreover, being located
in avery sensitive natural environment, the planned open-
pit mine would require the destruction of large pristine
forests and pose an additional serious risk to water supply
and quality for consumers and farmers in the entire region
around the planned site. Among others, the human rights
to self-determination of indigenous peoples, to food, water,
health, life and physical integrity are at stake. The potential
victims are indigenous people who have already been ne-
glected and marginalized before by the local and national
government units, for example with respect to the right to
education and health.

As yet, the mine is in the exploration stage. But already,
it appears to be dividing communities and people. Conflict
is escalating, even within families. Military and paramili-
tary groups are being sent to the region to protect foreign
investment. The conflict is becoming more violent and has
already cost lives — on both sides. The sad human rights
record of the Philippines also shows that human rights
defenders are easily criminalized, threatened or even ex-
trajudicially executed, in particular when they are engaged
in a struggle for land rights and against large-scale invest-
ments or powerful landlords.

What can be done? Countries all over the world need
investment and business activities to develop. Business
is doing a lot of good, but it must be guaranteed that eco-
nomic development primarily benefits the population, not



just a few companies, a small elite within the country and
consumers from industrialized countries. The UN Guiding
Principles on Business and Human Rights unanimously
endorsed in the UN Human Rights Council in 2011 can be
one helpful tool on the way to achieving this goal. Govern-
ments, companies, including Xstrata, and NGOs, including
partner organizations from the Philippines, participated in
the discussions leading to their endorsement. The Guiding
Principles confirm the duty of states to protect people from
human rights abuses, including by private actors. They also
underline the responsibility of private companies them-
selves to respect human rights in all activities along their
supply chain. They advise governments and companies
what they can do and what remedies need to be in place
for victims. One tool they recommend is a comprehensive
Human Rights Impact Assessment. However, neither the
Philippine government nor the companies involved have
so far undertaken such an assessment.

This is why the editors of this study responded posi-
tively to the invitation of our partner organisations in the
Philippines to commission a HRIA to an independent re-
search institute thatis well reputed and experienced in the
field of business and human rights. While we provided the
financial resources to this project, facilitated contacts to
our partners and joined a fact-finding mission to the Phil-
ippines, the study itself was conducted and written by the
Institute for Peace and Development (INEF) in full auton-
omy and independence. It was our clear and explicit wish
that not only the negative but also the possible positive
impacts be considered. The objective was a balanced, nu-
anced and scientifically solid HRIA that takes into account

Pirmin Spiegel

Executive Director Director

MISEREOR

Antonio Hautle

Swiss Catholic Lenten Fund
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the documents and voices of stakeholders likely to be in-
volved in or affected by the project. Against this background
the analyses and conclusions expressed in the study do not
necessarily represent the views of the editing organizations
and their Philippine partners.

Under the precautionary principle and starting from a
do no harm approach, it is the conviction of the editors
that this project should not proceed until and unless all
human rights concerns raised in this study are fully and
sufficiently addressed. Exit options for the project should
be developed by the company and in particular by local,
regional and national government authorities of the Phil-
ippines in case the human rights concerns cannot be fully
and comprehensively addressed and solved.

As editors, we would like to congratulate and thank the
authors of INEF for the high quality of their work. We sin-
cerely hope that this HRIA will help the poor in Mindanao
to have their human rights respected, protected and ful-
filled. We also hope that the HRIA will increase awareness
among political decision-makers, the business community
and the wider public about the complex human rights prob-
lems and challenges in the Tampakan mining area and in
mining contexts in general. Finally, we hope that this HRIA,
so thoroughly carried out by INEF, will encourage many gov-
ernments, companies and NGOs to commission and use an
independent HRIA as a regular tool in their own efforts to
promote human rights and prevent human rights abuses
in business activities. Large-scale projects must not have
the effect of turning poverty into misery for those affect-
ed. A HRIA can be an effective instrument to prevent this
from happening. m

Dr. Beat Dietschy
Tk Qud Jﬁ]

General Secretary
Bread for All
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| Preface by the Commission on Human Rights

of the Philippines

The Philippines experienced far-reaching political, social
and economic transformations during the last decades,
which have overall enabled improvements in the reali-
zation of human rights. Nevertheless, the country also
continues to face challenges it needs to master in order
to meet its duties under international law. Particularly the
indigenous peoples and other vulnerable groups in the
Philippines depend on the state to realize all their human
rights. In order to further support the strengthening of hu-
man rights throughout the Philippines, the Constitution
of 1987 established the Commission on Human Rights of
the Philippines (CHRP) as a state-funded, independent in-
stitution. Our main activities are research, investigation,
prevention, monitoring of policies and programs as well as
education and advocacy work. We aim to create a society
in which every citizen can enjoy his or her human rights
and fundamental freedoms.

The UN Guiding Principles on Business and Human
Rights which the UN Human Rights Council endorsed in
June 2011 have placed the activities of private enterpris-
es with regard to their human rights impacts high on the
international agenda. The Guiding Principles constitute a
landmark in the contemporary human rights history and
they form the most important international benchmark for
human rights in the context of transnational enterprises.
They complement the traditional focus on state duties to
respect, protect and fulfill human rights by emphasizing
the human rights responsibilities of businesses with regard
to their activities. Thereby, the concept of “due diligence”
gives general guidance to companies of how to meet their
responsibility for human rights.

Particularly from a human rights perspective it is para-
mount to ensure that in the course of economic progress
and sustainable growth no citizen is left behind or suffers
from adverse consequences. The area of resource extrac-
tion and the effects such projects have on the realization of
human rights have been a particular focus of our work since
the Philippines is characterized by an abundance of natu-
ral resources. Furthermore, the government aims to foster
economic development through the attraction of foreign
investments in this area. Based on the Edinburgh Decla-
ration of October 2010 of the International Coordinating
Committee of National Institutions for the Promotion and
Protection of Human Rights (ICC), the CHRP takes an active
role in Philippine society to promote the adherence to the
UN Guiding Principles. In line with these developments, we

are also very pleased to announce that we will assume the
chairmanship of the ICC Working Group on Business and
Human Rights from August 2013 until 2015.

The Guiding Principles also point to the importance of
assessing (possible) human rights impacts, particular-
ly for large-scale projects. As part of our work, the CHRP
actively promotes the conduct of Human Rights Impact As-
sessments (HRIA), as we consider these as crucial tools to
shape business conduct in a manner conducive to human
rights. Accordingly, the planned Tampakan Copper-Gold
Mine by Sagittarius Mines Inc. has also gained our at-
tention since a project of such magnitude combined with
processes such as resettlement of indigenous communities
bears significant human rights risks. At the same time, the
engagement of the mining company in local development
also holds chances to improve the economic situation in
the area. Thus, we strongly welcome this HRIA report pub-
lished by INEF, MISEREOR, the Swiss Catholic Lenten Fund
and Bread for All.

We view the HRIA as an important step to better under-
stand the influence the mining project has on the human
rights situation of involved communities. The assessment
may also serve as important guidance for future projects.
The HRIAis avaluable human rights tool to guide business-
es in upholding respect for human rights in every step of
their work process, and to establish effective remedies.
The HRIA likewise provides guidance for the state to pro-
tect human rights by asking to enforce regulation. Indeed,
it is a tool that draws attention from all stakeholders to
uphold the primacy of human rights in our specific line of
work beneficial to the larger community.

Accordingly, we have supported the undertaking in any
possible way to facilitate the work of the research team. We
welcome the co-operation which emerged from this project
and look forward to a deepening and strengthening of this
relationship. We also aim to include the present report in
our work and to build on the insights won. m

Loretta Ann P. Rosales

Lonetlr QA..?E cefeg
Chairperson of the CHRP

25 May 2013
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This updated version is based on public presentations of
the original study in the Philippines on June 25th 2013 in
General Santos City, South Cotabato, and June 27th 2013
in Manila. Many important issues were raised at these
hearings that are relevant for future HRIAs. Therefore, we
decided to post a summary of these issues on our web-
site (http://www.inef.uni-due). In addition, we made one
modification on page 39 of this report. m
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of the authors and do not necessarily represent the views
of the editing organizations.



Study | Human Rights Impact A of the T:

kan Copper-Gold Project

p

| Table of Contents

Table of Figures
Abbreviations
Executive Summary

Vi

Introduction

1.1 HRIAin Context: Evolving Standards on Business and Human Rights
1.2 Structure of the Report

1.3 Limitations

HRIA Concept and Method
2.1 AProcess-Oriented Approach to Impact Assessments
2.2 HRIA Concept in the Business Context
2.3 Assessment Procedure
2.3.1 Normative Framework for Assessment
2.3.2 Data Collection and Interviews
2.3.3 Evaluation, Interpretation and Consultation

Business and Human Rights: The Institutional Framework

3.1 The UN Guiding Principles on Business and Human Rights

3.2 The OECD Guidelines for Multinational Enterprises

3.3 Relevant Sector-specific and Operational Guidance for Extractive Industries
3.3.1 Voluntary Principles on Security and Human Rights
3.3.2 International Finance Corporation Performance Standards
3.3.3 Corporate Standards

Country and Regional Profile

4.1 Geography and Demographics

4.2 State System and Governance

4.3 Economy

4.4  Human Rights in the Philippines
4.4.1 Economic, Social and Cultural Rights
4.4.2 Civil and Political Rights
4.4.3 Human rights of Indigenous Peoples
4.4.4  Summary

Mining in Tampakan: Context, Project Profile and Stakeholders
5.1 Legal and Administrative Context of the Tampakan Project
5.2 Company & Project

5.2.1 Project Proponents

5.2.2 The Tampakan Project

Key Challenges in the Tampakan Context

6.1 Indigenous Rights and the Mining Industry
6.2 Environmental Impacts

6.3 Security Context

Human Rights in Focus: Analyzing Core Subjects
7.1 Information and Participation

7.1.1 Defining the Subject Area

7.1.2 Rights at Stake

Vi
Vil

O 00 0 0 N O O v AP~ WWW N N~

O © O

10
11
11
13
14
15

16
16
19
19
20

24
24
26
29

32
32
32
32



9
10

11

7.2

7.3

7.4

7.5

7.6

7.7

7.1.3 Status Quo and Project-related Activities
7.1.4 Free, Prior and Informed Consent
Grievance Mechanisms

7.2.1 Defining the Subject Area

7.2.2 Status Quo and Project-related Activities
Livelihoods

7.3.1 Defining the Subject Area

7.3.2 Rights at Stake

7.3.3 Status Quo and Project-related Activities
7.3.4 Risks and Opportunities

Health

7.4.1 Defining the Subject Area

7.4.2 Rights at Stake

7.4.3 Status Quo and Project-related Activities
7.4.4 Risks & Opportunities

Education

7.5.1 Defining the Subject Area

7.5.2 Rights at Stake

7.5.3 Status Quo and Project-related Activities
7.5.4 Risks & Opportunities

Culture

7.6.1 Defining the Subject Area

7.6.2 Rights at Stake

7.6.3 Status Quo and Project-related Activities
7.6.4 Risks & Opportunities

Security

7.7.1 Defining the Subject Area

7.7.2 Rights at Stake

7.7.3 Status Quo and Project-related Activities

Identifying Key Problems and Shortcomings

8.1
8.2
8.3
8.4
8.5

Incoherent Information and Lack of Meaningful Participation (Deficiency of FPIC I)
Dependency of Basic Services on the Future of the Project (Deficiency of FPIC II)
Imbalanced Power Relationship between SMI and Affected Communities
Insufficiency of Established Grievance Mechanisms

Accumulating Grievances and Triggers of Violent Conflict

Conclusion

References

Annex
11.1 Annex|
11.2 Annexll

Table of Contents |

33
37
39
39
40
42
42
42
42
43
47
47
47
47
48
49
49
49
50
50
51
51
51
52
52
53
53
53
54

55
56
57
57
58
58

59
61

66
66
67

Vil



Study | Human Rights Impact A of the T:

kan Copper-Gold Project

p

| Table of Figures

Figure 1
Figure 2
Figure 3
Figure 4
Figure 5
Figure 6

Figure 7

The Philippines in Southeast Asia (Source: Fischer-Weltalmanach) 10
Islands of the Philippines (Source: Fischer-Weltalmanach) 10
Regions of Mindanao 12
Current Mining Projects in the Philippines 17
Shares in SMI 20
Layout of Project Site: Year 20 22
Watersheds around the proposed Tampakan Mine 28

| Abbreviations

AFP
Al
ARMM

CADC
CADT
CAF
CAFGU

CEDAW

CESCR

CHRP

CIA
DENR

ECOSOC
ECC

VI

Armed Forces of the Philippines EIARC
Amnesty International

. . EIS
Autonomous Region of Muslim
Mindanao EMB
Certificate of Ancestral Domain Claim ESCR-Asia
Certificate of Ancestral Domain Title
Citizens Armed Forces ESIA
Citizens Armed Forces Geographical FH
Units
Convention on the Elimination FIDH
of All Forms of Discrimination
against Women

FPI

Committee on Economic, Social and ¢
Cultural Rights FTAA
Commission on Human Rights
of the Philippines GDP
Central Intelligence Agency HDI
Department of Environment HIA
and Natural Resources HRCA
Economic and Social Council
Environmental Compliance HRIA
Certificate HRW

Environmental Impact Assessment
Review Committee

Environmental Impact Statement
Environmental Management Bureau

Economic, Social and Cultural
Rights-Asia

Environmental and Social Impact
Assessment

Freedom House

International Federation for Human
Rights (Fédération internationale
des ligues des droits de ’Homme)

Free, Prior and Informed Consent

Financial and Technical Assistance
Agreement

Gross Domestic Product
Human Development Index
Health Impact Assessment

Human Rights Compliance
Assessment

Human Rights Impact Assessment

Human Rights Watch



ICC

ICCPR

ICESCR

ICMM

IEC

IFC
ILO
INEF

IPRA

KITACO
Task Force

LGC
LGU
MGB
MoA
NCIP

NCP
NEDA

NGO
NNC
NPA
OECD

OHCHR

International Coordinating Committee
of National Institutions for the Promotion
and Protection of Human Rights

International Covenant on Civil
and Political Rights

International Covenant
on Economic, Social and
Cultural Rights

International Council of Mining
and Metals

Information, Education,
Communication

International Finance Corporation
International Labour Organization

Institut fiir Entwicklung und Frieden
(Institute for Development and
Peace)

Indigenous Peoples Rights Act

Kiblawan, Tampakan, Columbio
Task Force

Local Government Code

Local Government Unit

Mines and Geosciences Bureau
Memorandum of Agreement

National Commission
on Indigenous Peoples

National Contact Point

National Economic and
Development Authority

Nongovernmental Organization
National Nutrition Council
New People’s Army

Organisation for Economic
Cooperation and Development

Office of the High Commissioner
for Human Rights

PA
PAHRA

PHP
PPP
RAP
SMI
SOCCSKARGEN

Tampakan
Project

UDHR

UN
UNDP

UNESCO

UNHRC

UNHRCom

UNICEF
UNPFII

UPR
usbD
WHO
WMC

Abbreviations |

Principle Agreement

Philippine Alliance of Human Rights
Advocates

Philippine Pesos
Purchasing Power Parity
Resettlement Action Plan
Sagittarius Mines Inc.

South Cotabato, Cotabato, Sultan
Kudarat, Sarangani, General Santos City

Tampakan Copper-Gold Project

Universal Declaration of Human
Rights

United Nations

United Nations Development
Programme

United Nations Educational,
Scientific and Cultural Organization

United Nations Human Rights
Council

United Nations Human Rights
Committee

United Nations Children’s Fund

United Nations Permanent Forum
on Indigenous Issues

Universal Periodic Review
United States Dollar
World Health Organization

Western Mining Corporation



Study | Human Rights Impact Assessment of the Tampakan Copper-Gold Project

| Executive Summary

If realized, the Tampakan Copper-Gold Mine would be the
largest open-pit mine in the Philippines and one of the
largest of its kind worldwide. Project preparations already
beganinthe early 1990s, but the project still is in its explo-
ration phase. The project proponent, Sagittarius Mines Inc.
(SMI), envisages a start of operations in 2019.

Three main motivations lie behind this report. Firstly,
research and experience in many areas of the world have
shown that the extractive sector is the industry which has
been most linked to adverse human rights impacts. Sec-
ondly, the project is situated in an area which is not only
characterized by a very distinct and sometimes hazardous
natural environment but is also affected by political and
oftentimes violent conflicts. Thirdly, neither Philippine gov-
ernment authorities nor the company have carried out or
commissioned an HRIA so far.

Although the design and application of HRIAs in relation
to private business is still a rather novel undertaking, it
has found high resonance in the mining industry because
extractive operations often have a significant potential to
affect human rights. Existing approaches to HRIAs differ
substantially in scope and purpose. The purpose of this
HRIAis to focus on the perspective of the most vulnerable
groups. Thus, it is inevitable that the human rights ap-
proach is normatively oriented. The report does not offer
a comprehensive analysis of all impacts of the Tampakan
Project. Instead, its focus is on expected impacts on those
whose human rights could be most severely affected.

Photo: Bobby Timonera

The report is based on a desk study and a three-week
field trip to the Philippines, where data was gathered
through qualitative interviews. Interview partners included
affected communities, company representatives, local and
national civil society organizations, as well as government
authorities. By evaluating this data we shed light on the
main human rights issues linked to the Tampakan Project.
The choice of our interview partners reflects our human
rights approach. While our interviewees have both positive
and negative attitudes towards the Tampakan Project, they
do not constitute a representative sample of the population
in the area. Instead, our goal is to make sure that we in-
clude those people who have serious concerns with regard
to their human rights situation and to analyze their hopes
and fears and complement this information with desk re-
search and the views of other stakeholders and experts.

HRIA Concept and Method

The report examines key developments related to the pro-
ject that are already affecting human rights conditions. We
follow a qualitative, interpretative research approach which
allows for a holistic analysis. Here, holistic means that the
assessment goes beyond a narrow analysis of the direct
impacts of company activities on humanrights and instead
includes a wider context analysis, with a view to the role
of state and private actors and relevant conflict dynamics.
Furthermore, our assessment does not investigate singular
cases of potential human rights violations but represents




an aggregated analysis that focuses firstly on the condi-
tions required to allow for the realization of human rights,
especially for the most vulnerable groups and secondly on
compliance with duties and responsibilities by state agen-
cies and companies involved. Furthermore, based on the
volatile security situation in the context of Tampakan, we
integrate a conflict-sensitive view on project-related pro-
cesses that impact on the human rights situation.

Our analysis follows three main steps:

1. Setting a normative framework for analysis; this involves
desk research on potential international, sector-related
and company-specific standards in order to select the
most relevant benchmarks for assessment.

2. Data collection and interviews; this phase involves
desk research on the national and regional context and
qualitative group interviews with affected communities,
especially those whose human rights will be most likely
affected. These are parts of the indigenous communi-
ties on the proposed project site as well as farmers and
irrigators who are dependent on fresh water from this
area. Interviews with these groups are open and narra-
tive in style to allow interviewees to emphasize those
aspects that are of most concern to them. With other
stakeholders, such as SMI, government officials and
civil society representatives, interviews are semi-struc-
tured and partly conducted in focus groups. Interviews
with community members are kept anonymous, and no
statements are linked to particular personsinthe report,
except for government officials whom we interviewed
in their public function. For the elaboration of research
questions and the evaluation of interview data, two ex-
isting HRIA tools served as important guides: the Human
Rights Compliance Assessment Tool by the Danish Insti-
tute for Human Rights and the HRIA tool by Nomogaia, a
US-based NGO focusing on HRIAs for business projects.

3. Evaluation, interpretation and consultation; this phase
evaluates the collected data against the background of
the normative framework. One key element is the pri-
oritization of issues with regard to their human rights
relevance. Furthermore, this phase involves consultation
with key stakeholders on a draft report, which informs
a final revision process.

Business and Human Rights:

The Institutional Framework

Most important are the Universal Declaration on Human
Rights (UDHR), the International Covenant on Civil and
Political Rights (ICCPR), and the International Covenant on
Economic, Social and Cultural Rights (ICESCR). Guidance is
also provided by the UN Guiding Principles on Business and

Executive Summary |

Human Rights. They rest on three pillars: the state duty to
protect, the corporate responsibility to respect, and access
to remedy for victims of human rights violations.

Moreover, the OECD Guidelines for Multinational En-
terprises serve as instruction. Since their fifth revision in
2011, the Guidelines have included explicit recommen-
dations on human rights. Operational orientation is also
given by the International Finance Corporation (IFC) Per-
formance Standards which do not follow a human rights
approach but are in many aspects in line with the UN
Guiding Principles.

The Voluntary Principles on Security and Human Rights
provide further specific standards for extractive industries
with a focus on companies’ security arrangements. Finally,
SMI commits itself to the Xstrata plc Sustainable Develop-
ment Framework. This offers a useful orientation on the
company’s own normative commitments. We find that the
company endorses most of the above-mentioned interna-
tional guidelines and an additional list of standards which
reflect the company’s comprehensive self-commitment to
respect all relevant human rights. The challenge apparent-
ly liesin fully implementing these commitments in practice
in a very complex and volatile environment.

Country and Regional Context
Regions Xl and XIlin Southern Mindanao, where the Tampa-
kan Project is situated, are inhabited by about 2.06 million
people with diverse ethnical backgrounds and a variety of
languages and dialects. Those communities which are most
directly affected by the Tampakan Project belong to the
B’laan tribe, an indigenous group inhabiting the proposed
mining area. The federal system of the Philippines provides
a relatively high autonomy to the so-called Local Govern-
ment Units (LGU), which comprise barangays (villages or
districts), cities, municipal and provincial governments.
Agriculture constitutes the main pillar of the affected
regional economies. The presence of natural resourc-
es, such as copper, nickel, gold, chromite and marble, is
expected to lead to a growing extractive sector. At nation-
al level, however, the growth rate of the mining sector
did not extend in 2011 and contributed only 1% to na-
tional GDP.

Human Rights Situation

With regard to its human rights record, the Philippines has
made substantial progress during the last two decades.
However, serious problems remain. Regarding economic,
social and cultural rights, discrepancies in the realization
of human rights continue to exist between urban and ru-
ral areas as well as between different population groups.
Here indigenous communities are usually most severely

Xl
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affected by poor social conditions. According to reports
by human rights organizations, several civil and political
rights are routinely infringed upon or violated on a larger
scale. UN reports are confirming this. Many of the severe
violations can be traced back to state parties, which points
to weaknesses in democratic governance structures and a
lack of accountability and control of state bodies. Further-
more, grave violations, such as extrajudicial killings, are
concentrated in areas where national and transnational
companies have become involved in conflicts over land
and natural resources.

Legal and Administrative Context

An increasing number of legal provisions on mining have
evolved in the Philippines in the last decades. Yet, there
are tensions between different regulating mechanisms.
The most important legal basis for foreign companies to
exploit raw materials is the Mining Act of 1995 (Repub-
lic Act No. 7942). It introduced fundamental economic
incentives for foreign investors. The Act also includes
basic social responsibilities, especially regarding indige-
nous communities.

Today, the Mining Act is subject to political controversies,
most severely with regard to environmental sustainability,
the level of protection of affected communities, and the
amount of tax revenues. A further controversy concerns the
relationship between the Mining Act and the Indigenous
Peoples Rights Act (IPRA) of 1997. The latter emphasizes
that indigenous communities have priority rights within
their ancestral domains. In contrast, the Mining Act grants
the state the prerogative to also exploit natural resources
on indigenous lands. So far, it has not been clearly estab-
lished how IPRA is to be weighed against the Mining Act.

Another factor central to the legal context of the Tam-
pakan Project is provided by autonomous administrations
in the affected provinces. In 2010, the Province of South
Cotabato adopted an Environmental Code which includes
a ban on open-pit mining. At the time of writing, the ban
is still in place and prohibits the continuation of the Tam-
pakan Project.

Company & Project

The project is situated between the municipalities of Tam-
pakan in South Cotabato and Kiblawan in Davao del Sur,
about 50 km north of General Santos City, a mountain area
thatis predominantly characterized by rainforest as well as
small-scale and subsistence farming. Lowlands, with pine-
apple and other fruit plantations, will also be affected, even
if they are not part of the mine site. The project seeks to
exploit one of the world’s largest undeveloped copper-gold
deposits. It is estimated that the mine would yield an aver-
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age of 375,000 tons of copper and 360,000 ounces of gold
per annum over 17 years. About 5,000 people — approxi-
mately 1,000 households — inhabit the area affected and
will require resettlement. The majority of these inhabitants
belong to indigenous communities.

SMlis the Philippine company executing the operations.
The ownership of SMlis divided between several sharehold-
ers to varying degrees. A 40% controlling equity interest
is held by two Australia-based companies, Xstrata Copper
and Indophil Resources NL, while a non-controlling equity
interest is held by the Tampakan Group of Companies. As
Xstrata Copper holds 62.5% of the 40% controlling equity
interest, the company has the main decision-making power
and, therefore, also bears a major responsibility to effect
the required responses to potentially negative human
rights impacts. This responsibility also falls to the Swiss/
UK-based Xstrata plc since Xstrata Copper is integrated
into the Xstrata plc structure. Other companies involved
naturally also bear responsibility for SMI’s conduct, albeit
to varying degrees. Whether the recent merger of Xstrata
and Glencore will have any legal consequences with regard
to the Tampakan Project cannot be determined at the time
of writing this HRIA.

The first project activities already started in the ear-
ly 1990s, when the Philippine subsidiary of the Western
Mining Company (WMC) began its explorations in the
Tampakan area. A Financial and Technical Assistance Agree-
ment (FTAA) was granted by the Philippine government in
1995. It authorized WMC to conduct large-scale explora-
tion, development and commercial exploitation. In 2001,
the Department of Environment and Natural Resources
(DENR) approved the transferal of the FTAA from WMC to
SMI. In 2002 Indophil Resources NL, from Australia, ac-
quired stakes in the project, while the following year, Xstrata
Copper entered into an Option Agreement with Indophil
Resources NL, enabling Xstrata Copper to gain its share of
controlling equity interest and thereby management con-
trol of SMIin 2007.

Key Challenges in the Tampakan Context
Indigenous Rights and the Mining Industry

A key area of concern regarding the Tampakan Project is
the situation of indigenous communities and the effects
mining projects have on their lives. Indigenous communi-
ties of the Philippines have retained traditional habits to
various degrees. For instance, traditional governing struc-
tures in indigenous communities usually differ from the
modern nation-state system. The traditional economic ac-
tivities of these communities usually differ from those of
the population’s majority, too. The most important law to
secure the right of indigenous communities to self-deter-



mination, including the right to their traditional lands,
is the IPRA. It mandates that indigenous communities
have to give their free, prior and informed consent (FPIC)
when any new projects are likely to significantly affect
their territory; IPRA also incorporates the indigenous
concept of land ownership. Furthermore, Departmental
Administrative Order No. 2 of DENR allows indigenous
communities to receive titles of ownership to their land,
which has been granted to areas affected by the Tampa-
kan Project as well.

The differences in conceptions of land ownership
between indigenous and non-indigenous cultures and
communities constitute one of the main sources of conflict
in relation to mining projects. Mining companies require
large sections of land for their operations, which have very
often been the homes of the indigenous communities. Re-
settlement of communities is the consequence, a process
through which indigenous communities are removed from
the land that constitutes the basis of their livelihoods and
an important component of their culture. A further source
of conflict is a large information asymmetry between min-
ing companies and indigenous communities. The National
Commission on Indigenous Peoples (NCIP) is the govern-
ment body which should protect and represent the interests
of the indigenous communities in the Philippines. Howev-
er, it does not have the capacity necessary to adequately
fulfill its task. As a consequence, there is a high level of
frustration among indigenous communities and a glaring
imbalance between indigenous and non-indigenous polit-
ical interest representation.

As a result of these challenges and disagreements, in-
digenous communities have engaged in protests against
planned mining projects and have at times also employed
violent means. Often, these protests have been forcefully
suppressed, adding to resentments against mining pro-
jects and creating a tense environment prone to further
escalation of conflict.

Nevertheless, indigenous groups also carry strong hopes
that mining projects will bring employment and develop-
ment, especially where communities are neglected by
public services and development programs.

Environmental Impacts
Potential negative environmental effects of mining projects
range from the destruction of forests over soil erosion and
air pollution to a loss of biodiversity. Such developments
often have significant negative impacts on populations liv-
ing in the surrounding area, but effects may also be more
far-reaching.

Interviewees emphasize their fear of water shortag-
es and water pollution if the Tampakan Project becomes
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operational. This fear is based on various assessments
identifying potential negative consequences that mining
can have for the environment, also in the Tampakan case.
SMI is introducing mitigation measures, which are to pre-
vent such negative effects.

Security Situation

The security situation surrounding the Tampakan Project
is precarious and, hence, the safety of the population in
the regionis at risk. Various brigades of the Armed Forces
ofthe Philippines have been deployed in the area, mainly
as counter-insurgency forces against the communist par-
ty’s militant wing — the New People’s Army (NPA), which
has committed attacks in the region. Increasingly, the mil-
itary is tasked to protect mine sites from attacks related
tothe NPA and otherarmed groups in many regions of the
Philippines, an issue which has also affected the Tampa-
kan Project. The KITACO Task Force is the second official
armed force operating in the area. It consists of person-
nel from the military and from the paramilitary Citizens
Armed Forces Geographical Units (CAFGU). It was created
by the three municipalities of Kiblawan, Tampakan, and
Columbio as part of the project “KITACO Growth Area” to
increase peace and security and foster development as
well as private investments.

The armed personnel present in the Tampakan area
have greatly influenced the atmosphere in the region. In
several interviews, the effect of a feeling of greater secu-
rity thanks to the armed forces’ presence was confirmed.
However, some indigenous communities reported that the
patrolling of soldiers around the communities induced fear
because they partly perceived the troops not as their pro-
tectors but as a threat to their security since they had been
deployed to protect foreign investments. The involvement
of the KITACO Task Force in several killings of mining op-
ponents and their family members further fuels concerns
as interviewees attribute the conduct to the allegiance
of the Task Force to SMI, which also contributes to their
financing. Moreover, some members of the indigenous
communities have resorted to violence in their opposition
to the Tampakan Project. The consequences of these an-
tagonistic dynamics are far-reaching. The conditions foster
the militarization of the area, as violence begets violence
and tensions heighten. Such circumstances easily lead to
the violation of, amongst others, the human rights to life,
liberty and security of person.

Human Rights in Focus: Analyzing Core Subjects

The core subjects of this analytical part are: ‘Information
and Participation’, ‘Grievance Mechanisms’, ‘Livelihoods’,
‘Health’, ‘Education’, ‘Culture’, and ‘Security’.
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Information and Participation

There are no comprehensive information policies by LGUs
and national government authorities with regard to the
Tampakan Project. Among government officials, there is a
strong recourse to and dependency on information provided
by the company. The national government authorities are
not actively engaged in information processes.

On the municipal level, there is little data available on
how LGUs provide information and possibilities for partici-
pation in the context of the Tampakan Project. It seems that
such policies are very limited and not systematic. Neither
do people interviewed consider information by the mu-
nicipality as objective and trustworthy. This perception is
increased by the fact that the Mayors of both Tampakan
and Kiblawan have sent petitions in support of the mine
to the President of the Philippines, which —in the view of
most interviewees —puts the impartiality of information by
these authorities into question. The Mayor of Tampakan
is also a sub-contractor of SMI, so there is a conflict be-
tween his public function and his private interests, which
increases distrust.

On the provincial level, we find that the Governor of South
Cotabato actively promotes the view that a more balanced
information policy is required to give public authorities and
communities the possibility to evaluate the Tampakan Pro-
ject. The Governor had organized a large public meeting in
Koronadalin 2011 which was attended by several thousand
people and in which both company and critics were able
to present their views on the project and on related risks.
However, this was the only public meeting in which some
of the presenters were not funded by or otherwise associ-
ated with the mining company.

The company itself has presented a comprehensive
stakeholder engagement program and provides informa-
tion in public meetings. However, it is a particular aim of
these meetings to reach social acceptance for the project.
This raises the question how independent and balanced the
information is and how rules for consent in good faith will
be followed. We therefore question to what extent meet-
ings allowed for a balanced presentation and discussion of
risks and opportunities related to the project. When com-
paring the company statements in the Environmental and
Social Impact Assessment (ESIA) and recent Sustainability
Reports with the views of interviewees, we gain a rather
mixed picture, and several uncertainties on the level and
quality of information and possibilities for participation
remain. Different perceptions existamong communities re-
garding the adequacy of information provided. While some
people feel well-informed, others complain about a lack of
information provided by SMI and/or government authori-
ties. It seems that the character of parts of the stakeholder
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engagement was unfamiliar to many participants and did
not clearly convey to local stakeholders how they could
make their voices heard. Critical irrigators complain that
their questions regarding water-related risks had not been
answered by SMI. Other interviewees emphasize that the
form and content of SMI meetings were unsatisfying. We
also encountered discontent with the fact that questions
by stakeholders were collected by representatives of the
company but no answers were provided at these assem-
blies. Public statements by SMI on its information policy
contradict these views.

Free, Prior and Informed Consent by Indigenous
Communities

Besides general mechanisms for information and pub-
lic participation, the Tampakan Project requires an FPIC
by affected indigenous communities for each new phase
which includes a different quality of impact on the ances-
tral domains. So far, the main step, for which the first FPIC
process was needed, was the beginning of the exploration
phase, before the Principal Agreements in the 1990s were
reached. The critical step that is due by the time of writing
concerns the consent for the operational phase.

While NCIP confirms that all Principal Agreements with
indigenous communities in the 1990s were based on FPIC
processes, transparency of these processes is very low. Fur-
thermore, asinterviewees explain, the first FPIC processes
did not entail any information on the potential consequenc-
es of open-pit mining. Although the company had not yet
decided on a method at that time, full information would
also have included the goaland purpose of the exploration
phase. A lack of documentation of the first FPIC process
and the apparent limitation of concrete information on the
purpose of the exploration phase raise doubts whether we
can qualify the consent—assuming it was given by all com-
munities affected —as informed.

Another FPIC process will have to be conducted with
regard to the operational phase of the project in the near
future. We cannot assess the quality of this process at the
time of writing. However, we see a fundamental contradic-
tion between the notion of ‘free’ consent and the fact that
basic educational and health services in the area are now
being provided by the company and depend on the future
of the project. To fulfill its contractual responsibility, the
company has in fact taken over state functions by offering
basic services and thus ensuring the realization of social,
economic and cultural rights. While the development pro-
grams have direct positive effects for health and education,
therisk that the realization of specific human rights is high-
ly dependent on the future of the mine would have to be
mitigated before free consent is possible.
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Grievance Mechanisms

State capacities to handle judicial complaints based on
the rule of law are very weak. Furthermore, non-judicial or
quasi-judicial complaints mechanisms anchored in NCIP or
CHRPare underdeveloped. CHRP has a mandate to further
develop such mechanisms, but in order to achieve this,
there is a need to give much more weight to this institution
through funding and expertise.

The focus of our analysis rested on the private grievance
mechanisms established by SMI, which cannot replace the
state system but which are at least present and can deliver
important functions. However, their assessment is challeng-
ing and essential questions remain. The main reason for
this is that information provided by interviewees does not
correspond to information given by the company. Further-
more, a central grievance mechanism was only established
by SMlin 2012.

Against this background, we can only draw preliminary
conclusions. We employ the levels of legitimacy, acces-
sibility, predictability, equitability, rights-compatibility,
transparency, and dialogue & engagement as evaluation
criteria. Given the long time that SMI has been active in the
area without a formal grievance mechanism and the level of
frustration that is voiced in interviews about possibilities
to seek and receive responses to queries and complaints
from SMI, we conclude that at the time of writing there is a
dysfunction in the grievance system following the assess-
ment criteria. However, its quality might positively change
with the newly established system.

Livelihoods

The Tampakan Project has already influenced people’s live-
lihoods in various ways. Here, we focus on those aspects
that have been brought forward in interviews. These are
potential and actual economic gains, employment oppor-
tunities, food and water, land and resettlement as well as
infrastructure.

SMI has already employed a number of people from local
communities, has initiated job programs and contributes to
publicinitiatives which are to support households. Further-
more, SMI has already directly contributed to community
development. With regard to their economic situation, some
ofthe B’laan people interviewed reported that the compa-
ny had widened their employment opportunities through
scholarships, allowing them to gain secondary education
and job training.

During the operational phase, the project plans fur-
thermore foresee regular royalties to host barangays, and,
above all, the government will gain from tax income. How-
ever, we cannot assess to what extent particular groups
will benefit from this in terms of the realization of their
human rights. Significant tax reductions, enshrined in law
for the mining sector and aiming to attract Foreign Direct
Investment, might also considerably limit government
income from the mining sector.

Parts of the local population could also benefit from
higher incomes and being able to afford more or better
food. However, it is uncertain which groups and how many
will enjoy sustained advantages from this, given that sus-
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tainable job opportunities for the local population will be
limited. Furthermore, at present, a prime source of food in
the area is subsistence farming, which primarily depends
on available land. Experience from other large-scale extrac-
tive industries projects all over the world also show that, in
fact, prices for the local population rise due to an increase
in demand, effected by the influx of large numbers of peo-
ple (workers from outside, people looking for jobs, delivery
of services etc.) into the area.

Possible future economic developments associated with
the Tampakan Project predominantly constitute human
rights risks for the most vulnerable groups. While improve-
ments in the local infrastructure and job opportunities are
likely positive effects, sustainable job opportunities for the
local population are rather limited. If the project proceeds,
about 6,000 jobs are expected to be created, but only dur-
ing the construction phase (for about three years). Beyond
this, about 1,790 jobs are projected for the operational
phase (for about 17 years). Some interviewees doubt the
sustainability of employment opportunities and are wor-
ried about the prospects for the next generations after the
closure of the mine.

Serious negative impacts are to be expected regarding
the preservation of current indigenous livelihoods. Re-
settlement as well as environmental degradation could
deprive them of their sources of food, traditional medi-
cine and water supplies; the basis of their culture may be
no longer accessible to them. These negative impacts are
also potential sources for a rise in the amount of violent
incidents where affected communities seek an outlet for
their discontent and frustration. The escalation threshold
in the area is already at a low point.

The Tampakan Project may also impact on the realization
of the rights to food and water, particularly for the indige-
nous populationin the area and for farmers in the lowlands.
The major risk is seen in the access to clean water during
the operational phase of the mine and the potential pollu-
tion of local streams through waste particles coming from
the mine, leading to crop failures. Siltation of streams, riv-
ers and lakes in the lowlands as a consequence of water
shortage is mentioned as a further threat. Interviewees, es-
pecially localirrigators, highlight their high dependency on
the company in terms of clean water supply once the project
would be operational. Interview partners also point to the
fact that even now, water sources become scarce in times
of drought and that a further decrease in water levels would
hence have dramatic effects. Farmers see their livelihoods
atrisk through possible water shortages or contamination.

SMI responds to water-related concerns by pointing
to the measures to mitigate any possible negative effects
outlined in their Environmental Impact Statement (EIS)
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and their ESIA. With regard to water supply, SMI states
that modern methods would result in a significant reduc-
tion of fresh water usage as 70% of the project’s needs
would be met with recycled water. However, the problem
that mitigation measures could fail and water pollution
could occur is not considered as a possible effect of the
mine. A concern voiced by irrigators in response to mitiga-
tion plans by SMI pertains to the location of the freshwater
dam. Interviewees point out that to them, the planned lo-
cation — close to the mine and its waste storage facilities
—seems unsuitable. Instead, the dam should be relocated
closer to the tributaries.

Health
The presence of SMI presents both risks and opportunities
for the human right to the highest attainable health stand-
ards for affected communities. Our interviews confirm that
local residents welcome the improvements in healthcare
services provided by the company, yet fear detrimental
effects through environmental damage once the project
commences. The responses provided by SMI do not seem to
allay such fears and also lack information onissues crucial
tothe communities, especially the potential indirect effects
of the mine on their health, caused by consequences for ag-
ricultural production and sufficient food and water supply.
Furthermore, basic health services by SMI bear the dan-
gerofrelieving the local, provincial and national government
oftheir human rights duties. The private provision of basic
health services might also be unsustainable as itis depend-
enton the future of the mine and SMI’s corporate strategies.
Furthermore, the provision of health services through SMI
could undermine scope for a free consent in the context of
the upcoming FPIC process. First and foremost, dependency
on the company for the delivery of services to meet basic
needs points to a severe government failure that impedes
the realization of human rights.

Education
SMP’s services play animportant role in the provision of ed-
ucation in the area. This presents a great opportunity for
communities as more students are enabled to receive an
education and adults improve their qualifications. Further-
more, erecting schools constitutes an asset that would still
be advantageous to the communities once the project has
been completed. Increased levels of education may offer
students more and better chances on the job market and
are likely to thus also support the provision of good edu-
cation to the next generation.

However, there are also several risks inherent in the ed-
ucation programs. In particular, the communities would
heavily depend on the presence and support of SMI. Thus,



risks are comparable to what we find in the field of health.
They particularly involve the long-term status of SMI’s ed-
ucation programs. Here, plans are to be made by the LGUs
regarding the continuation of these programs after SMI
completes or withdraws from the Tampakan Project. If a
departure of SMI were to cause an end to the programs in-
stalled through their funding, unemployment of teachers,
school drop-outs of former scholarship recipients, lack of
teaching material, an overall deterioration of the quantity
and quality of education as well as rising social discontent
could ensue.

Furthermore, other areas of social and economic devel-
opment have to evolve alongside the education sector. The
students who are now gaining a better education and job
qualification also need suitable opportunities on the job
market to ensure that disillusionment and discontent do
not abrogate progress made through education. Thisissue
points again to the responsibilities of the LGUs as they have
adutytoalign the public education system with other state
policies, such as employment and economic development.

Culture

If the project proceeds, there will be a high risk of cultur-
al loss and violations of cultural rights of the indigenous
people affected by the mine. Thousands of members of the
B’laan communities would be relocated and thereby lose
their land, which interviewees describe as the backbone
of their everyday routines, their religious traditions, and
their source of food.

With very few exceptions, interviewees emphasize that
the traditional linkage to their ancestral domains is essen-
tial for their lives. The persistent way in which interviewees
referred to the belief that they might be able to stay on their
land partly reflected an anxiety to be relocated outside the
ancestral domains, but it also illustrated a lack of concrete
information on the actual effects of an open-pit mine of this
size once it was operational. However, a few interviewees
explained that they would accept a loss of their land if SMI
were to offer appropriate compensation and allocate com-
parable new land.

Interviews revealed that fears about the violation of the
integrity of sacred places, especially burial grounds, had
already led to violent conflicts in the B’laan area. Accord-
ing to B’laan belief, the deceased members of a community
need to be protected in their resting places. Nevertheless,
a few interviewees emphasized that even sacred places
could be compensated for, but they would require a high-
eramount of compensation. Some interview partners also
proposed that SMI could relocate the burial grounds. Most
interviewees, however, explained that there is no possibili-
ty to relocate or otherwise compensate for the cultural loss

Executive Summary |

linked to sacred places. Moreover, they complained that the
social cohesion between and within communities would
most probably further diminish, once relocation took place.

Security

The militarization of the area and the conduct of parts of
the regular and paramilitary armed forces have led to se-
rious human rights violations and created a climate of
insecurity among parts of the indigenous communities
in the Tampakan area. Thus, the indigenous communities
as well as employees and contractors of SMI have to fear
for their lives. Not only are their human rights threatened,
but resentments between groups of people and individu-
als are fuelled, too. First and foremost, responsibility for
(potential) human rights violations deriving from this lies
with the state. Also, the NPA and some indigenous commu-
nity members are contributing to an increase in violence
and thereby to a violation and abuse of human rights in
the area. Furthermore, the indigenous communities en-
dure high psychological pressure caused by attacks from
armed opposition groups and by the continuous presence
of state-controlled armed forces. These negative dynam-
ics have already led to the violation of the human rights
to life, liberty and security of person, and provoke violent
backlashes. Additionally, other human rights, such as the
right to food and the right to practice one’s culture are,
infringed upon. It is the state that bears the chief respon-
sibility for these conditions since it is neglecting its duty
to ensure that the human rights of all citizens are realized
and that the conduct of its troops is compatible with hu-
man rights standards.

Identifying Key Problems and Shortcomings
Considering the positive impacts and hopes that people
have in the mine in concert with areas of risk, we find five
main predicaments for human rights:

Key Predicaments

1. Incoherent Information and Lack of Meaningful
Participation (Deficiency of FPICI)

2. Dependency of Basic Services on the Future of
the Project (Deficiency of FPIC II)

3. Imbalanced Power Relationship Between SMI
and Affected Communities

4. Insufficiency of Established Grievance
Mechanisms
5. Accumulating Grievances and Triggers

of Violent Conflict
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Conclusion
The overall finding of the assessment is that the Tampakan
Mining Project has significantimpacts on the human rights
situation in the area. The context conditions in the region
are precarious with regard to a project of such magnitude.
The projectis embedded in a context which is characterized
by a combination of prevailing poverty, a high level of mar-
ginalization and discrimination against indigenous groups,
especially in terms of basic services, government failure to
meet its human rights duties, and an overall volatile conflict
situation which is interrelated with other factors mentioned.
This amounts to a scenario in which a responsibly operated
open-pit mine of such large scale does not seem feasible.
Philippine government authorities bear the major respon-
sibility for this fragile situation in the Tampakan area.
Taking the standards laid down in international human
rights treaties as criteria, it is obvious that the Philippine
government is violating its human rights obligations at all
three levels of respect, protect and fulfill. Furthermore, fail-
ures at the different levels intermingle and mutually reinforce
each other. They are particularly drastic with regard to the
right to life and to economic, social and cultural rights of
indigenous communities. Due to an absence of effective de-
velopment policies and the delivery of social services in the
indigenous communities inthe Tampakan area, basic rights
fulfillment in these communities now depends on a private
company and follows its terms and conditions. Furthermore,
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there are strong impediments to the realization of the rights
of indigenous peoples to self-determination and to FPIC.

SMI and its major shareholders, Xstrata Copper and

Indophil Resources NL, as well as Xstrata plc (now Xstra-
ta-Glencore) also bear responsibility. Taking normative
guidance on a more operational basis as a starting point,
one can state that many of SMI’s activities are in formal
compliance with international standards. However, taking a
more principled and comprehensive human rights approach
by following the UN Guiding Principles, we conclude that
human rights predicaments remain. Based on the concept
of corporate humanrights due diligence, an analysis of the
country context needs to be the first step in any new com-
pany activity. Our analysis has identified essential flaws in
the level to which SMI has taken the volatile context into
account seriously enough. The volatile situation vis-a-vis
the scope and reach of influence, power and information
advantages of SMI leads to imbalances between the pro-
ject proponent, government actors, and people affected,
which are of such a high degree that the possibility to con-
duct large-scale open-pit mining in a way that is responsible
froma human rights perspective does not seem feasible in
Tampakan in the current situation.
Violent incidents and the potential for further violent con-
flicts interact with and add to these imbalances. Regular
armed forces and paramilitaries deployed in the area have
intensified frictions between those who have hopes in
gaining from a potential mine and those who oppose the
project. Thus, the prospect of the mine and the company’s
presence have triggered dynamics of militarization and the
escalation of violence in the region.

Against the backdrop of this conclusion, further con-
siderations can be made with regard to the extraterritorial
dimensions of this project. Xstrata Copper and Xstrata plc
as the controlling corporate units in this context bear a
considerable responsibility for the human rights predica-
ments identified in this report. The UN Guiding Principles
emphasize thatitis crucial to what extent the leverage of a
company allows for addressing human rights impacts. Given
the high level control of SMI by Xstrata Copper and Xstrata
plc, one can assume a high leverage of both companies.

The governments of Switzerland/ UK (Xstrata plc) and
Australia (Indophil) need to consider their duties as well.
Although the prime duties lie with the Philippine govern-
ment as the host state, there is a strong imperative for the
home state governments to assess and make use of their
influence in order to improve the human rights situation in
the interest of the most vulnerable groups affected by the
project. It is beyond the scope of this report to assess this
influence. We recommend this to be a subject of a further
and separate assessment. m



| 1. Introduction

The Tampakan Copper-Gold Mine, if realized, would be
the largest open-pit mine in the Philippines and one of the
largest of its kind worldwide. Project preparations already
beganin the early 1990s, but the project stillis in its explo-
ration phase. The project proponent, Sagittarius Mines Inc.
(SM1), a Philippine company which runs the project on be-
half of its shareholders Xstrata Copper, Indophil Resources
NL and Tampakan Group of Companies, envisages a start
of operations in 2019.

Three main factors motivated the initiation of this Hu-
man Rights Impact Assessment (HRIA) as they make this
mining project particularly precarious from a human rights
perspective. Firstly, research and experience in many areas
of the world have shown that the extractive sector is the
industry which has been most linked to adverse human
rights impacts (UN Human Rights Council[UNHRC] 2008a:
9). While some see mining as an opportunity to boost eco-
nomic growth and development, others consider it to be
unsustainable and destructive for the population and the
environment, leading to manifold human rights violations.
Especially open-pit mining has often been criticized for its
devastating effects on nature and people in affected areas.
In the Republic of the Philippines, which is rich in ores and
other natural resources, this controversy has led to various
political struggles around mining. Such controversies have
also characterized the situation in the proposed mining area
in Tampakan. Many hope the project will bring sustainable
economic gains. But the mining plans include the removal
of large sections of pristine rainforest as well as the reset-
tlement of approximately 5,000 people! who mostly belong
to the B’laan tribe, indigenous communities inhabiting the
forested highlands and dependingto a large degree on their
land. It is not only their source of food and medicine but
also an essential part of their cultural identity. Besides the
indigenous population in the area, other communities sit-
uated close to the mine site also fear to be affected by the
operation. These especially include rice farmers and irriga-
tors who operate existing irrigation systems in the lowlands
of the Tampakan region. They depend on fresh water sup-
ply from the envisaged mining area and fear pollution and
depletion of water sources through the mine.

Secondly, the location of the mining project poses spe-
cific risks of adverse human rights effects. The project is
situated in southern Mindanao, an area which is not only
characterized by a very distinct and sometimes hazardous

1 Number according to operating company
(SMI n.d.(b)).
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natural environment, including active volcanoes, under-
ground stratovolcanoes, and a frequent occurrence of
typhoons and earthquakes, but is also affected by polit-
ical and oftentimes violent conflicts (cf. Chapter 4). This
situation has recently escalated as several cases of killings
of indigenous people by the military and fatal ambushes
against security forces occurred. The civilian victims had
publicly opposed the mining project or were family mem-
bers of activists against the mine. Some of the activists have
also become involved in criminal and violent activities which
have contributed to an intensification of political struggles
and a further militarization in the region. This volatile situ-
ation therefore calls for a sensitive approach to any larger
business project, especially a controversial mining project.
It also renders an assessment of the human rights situa-
tion crucial and demands a conflict-sensitive perspective.

This is closely linked to the third factor that led to this
study. So far, SMI itself has not carried out an HRIA. The
company conducted an elaborate Environmental Impact
Statement (EIS) and an Environmental and Social Impact
Assessment (ESIA), including a Health Impact Study. It is
also carrying out further assessments at the time of writing.
Company publications have addressed many issues of im-
portance to the project area and also implicitly addressed
several human rights concerns, such as the right to suffi-
cient and clean water. Yet, an explicit focus on the human
rights situation and possible implications of the project
from a human rights perspective is lacking. This report in-
tends to fill this gap.

1.1 HRIAin Context: Evolving Standards on
Business and Human Rights

The UN Guiding Principles on Business and Human Rights,
endorsed by the UNHRC in June 2011, provide the first in-
ternationally accepted guidance on how to prevent and
address “the risk of adverse impacts on human rights linked
to business activity” (UNHRC n. d.). The Guiding Principles
are based on the policy framework developed by the for-
mer UN Special Representative on Business and Human
Rights, John Ruggie, presented in 2008 (UNHRC 2008a).
Against the background of the internationally recognized
demand for addressing human rights risks in business con-
texts and the endorsement of the UN Guiding Principles,
a debate on the necessity to develop tools and methods
to identify potential and actual impacts of business activ-
ities on human rights has evolved during the last years.
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While HRIAs have long been discussed in the context of
state policies, their design and application in relation to
private business is a rather novel undertaking. In the last
years, various guidelines and tools have emerged in this
field. International organizations, large corporations and
civil society organizations have begun to develop distinct
approaches to HRIAs (cf. Hamm & Scheper 2012).

Particularly in the mining industry, HRIAs have found res-
onance because mining operations often involve aspects
which are expected to have negative effects on human
rights, such as resettlement of communities or environ-
mental degradation. Scientists, civil society organizations,
consultancies, mining companies and mining industry
associations have begun to give guidance and create in-
struments specifically designed to deal with the human
rights impacts of mining projects.

However, existing approaches to HRIAs differ substan-
tially in scope and purpose. It is therefore important to
delineate the goal and approach followed in this report.
HRIA instruments in the business context are often devel-
oped primarily as management tools. They focus on the
company’s viewpoint and on how to integrate human rights
into business processes. While this is an important endeav-
or, we follow a different approach. First, closely linked to
the UN Guiding Principles, we consider it crucial not to
limit the assessment to the perspective of the company,
but to take the complexity of the local and regional con-
text into account, especially dynamics of violent conflicts,
and to integrate both the role of the state and of the com-
pany. Second, the purpose of this HRIA is to focus on the
perspective of the most vulnerable groups. It is inevitable
that this human rights approach is normatively oriented.
It does not offer a comprehensive analysis of all impacts
of the Tampakan Project since not all positive or negative
impacts of the project are relevant from a human rights
perspective. Thus, it is not the goal of this assessment to
provide a comprehensive account of the company’s position
or of all possible attitudes towards the project. The report
asks which human rights impacts the planned project has
or could have on communities affected — especially the
most vulnerable groups —and which aspects might trigger
or aggravate existing conflicts in the area.

The report is based on a desk study and a three-week
field trip to the Philippines where data was gathered through
qualitative interviews. Interview partners included affected
communities, company representatives, local and national
civil society organizations, local and national government
authorities, as well as the Commission on Human Rights
of the Philippines (CHRP). The selection of interview part-
ners in affected communities reflects our human rights
approach: While interviewees have both positive and neg-

ative attitudes towards the Tampakan Project, they do not
constitute a representative average of the population in
the area. The goalis to include those individuals who have
serious concerns with regard to their human rights situa-
tion and are in a particularly vulnerable position towards
the project proponent. By evaluating this data we seek to
shed light on the main human rights issues linked to the
Tampakan Project.

1.2 Structure of the Report

In Chapter 2, we outline our approach to this HRIA and our
methodology in more detail. Chapter 3 then presents the
international normative human rights framework against
which we analyze the situation. We then introduce the
context in which the project is situated. Starting off from a
brief general background of the Philippines and Mindanao
in Chapter 4, we describe basic characteristics and con-
troversies of mining in the Philippines in general and the
Tampakan Project in particular in Chapter 5. Chapter 6 in-
troduces three key challenges which affect the Tampakan
Project, namely the relationship between indigenous rights
and mining in the Philippines, environmental impacts of
mining projects, and the security situation surrounding the
Tampakan area. Chapter 7 then discusses human rights con-
ditions in detail. We divide this analysis into seven sections,
focusing on 1) information and participation, including
Free, Prior, Informed Consent by indigenous communities;
2) grievance mechanisms; 3) livelihoods; 4) health; 5) ed-
ucation; 6) culture; and 7) security. Drawing on both desk
and interview-based research, the relevant characteristics
ofthe project environment, the project itself, the role of the
government, steps already taken by the company as well
as possible future risks and opportunities posed by the
project are investigated in regard to their effects on the
human rights situation in the affected area. Core subjects
1) and 2) represent central process rights. These rights aim
to empower affected people and play a cross-cutting role
for the other themes. Also, conflict potentials are treated
in all issue themes as they form an important lens for un-
derstanding the dynamics linked to the project. Chapter
8 links the results drawn from the preceding analysis and
fleshes out the main human rights aspects and predica-
ments. In Chapter 9, we draw the principal conclusions.

1.3 Limitations

As human rights are always embedded in a complex and
historically grown social setting, it is extremely challeng-



ing to determine how a specific project may affect them.
Accordingly, in this study, we do not claim to present a fully
exhaustive picture. Instead, we set out to identify the most
pressingissues which preoccupy the affected communities,
and to assess these by incorporating different views and
evaluations of the situation. Yet, the complexity of the is-
sues does not constitute the only restraint we experienced.
The HRIA was carried out in approximately eight months,
including the field trip to the Philippines. In order to gain
a complete picture of the context, the history, the differ-
ent relationships, the variety of cultural traditions and the
stakes of the different actors involved in and relevant to the
project, thisis of course a limited timeframe. Hence, choic-
es also had to be made in regard to our interview partners,
as not every community could be visited. In line with our
human rights approach, we have chosen to focus on those
who seem to be most vulnerable or fear to be most severe-
ly affected in negative ways by the project. Yet, through
group interviews including representatives from different

2 | HRIA Concept and Method |

communities, we have gained insights into a wide variety of
perspectives. Interms of transparency, the report is limited
by our decision to keep interviewees anonymous — except
for public authorities whom we have interviewed in their
official state functions. The security situation atand in close
proximity to the mine site further limited our research. As
there was the worry of violent clashes at the time of our stay,
site visits and inspections had to be limited to a minimum.

Despite these constraints, we are convinced that this
HRIA provides essential insights into the human rights
situation surrounding the Tampakan Project as well as the
dynamics the project presently has and may have in the fu-
ture, which impact the realization of human rights. Hence,
conclusions and recommendations provided at the end of
this study offer guidance. It is important to note that we
regard this only as a starting point for further human rights-
and conflict-related documentation — particularly if the
mining project is continued. Even ifitis not continued, ma-
jorhuman rights challenges will remain to be addressed. m

| 2. HRIA Concept and Method

HRIAs are conducted to reveal the impacts policies, corpo-
rate activities or a particular project have on people’s human
rights conditions, meaning the status quo and the future
possibilities to realize human rights of affected people.
There are various approaches to conduct impact assess-
ments and to measure the extent to which human rights
are realized (Landman 2006). In the following, we present
our understanding of impact assessments in general and
of HRIAs in particular, what we intend to cover in this study
and how we approach this goal.

2.1 AProcess-Oriented Approach
to Impact Assessments

We can distinguish between various approaches to impact
assessments. Often, they are understood as means to prove
the existence or non-existence of impacts. The assumption
thenis that a fully objective measurement of outcomes and/
orimpacts of a given intervention is possible. It usually in-
volves a very lengthy, longitudinal study and a process of
comparing a control group to an impacted sample group. In
the case of the Tampakan Project, this study would require
an assessment starting in the early 1990s, when activities
ofthe Australian-based company Western Mining Corpora-
tion (WMC) beganin the area. Therefore, such an approach

does not constitute a feasible option for this HRIA. We in-
stead chose an approach which focuses on interpreting
processes in a given context. The report concentrates on
understanding key developments related to the project that
are already affecting human rights conditions and likel
impacts in the future. This allows for a much shorter time
period of study and accepts the researchers’ limitations in
attributing impacts solely to the particular project. In the
Tampakan context, various human rights-related issues
would exist without company influence, but as these is-
sues interact with the mining project, they can be neither
neglected nor clearly separated from the project. The as-
sessment therefore does not attempt to artificially isolate
the company’s impacts but interprets the latter in a given
complex setting.

2.2 HRIA Concept in the Business Context

Instead of investigating potential human rights violations
on a case-by-case basis, our assessment represents an ag-
gregated analysis and focuses on two aspects: 1) on the
conditions required to allow for the realization of human
rights and 2) on compliance with duties and responsibilities
by the state and the companies involved. Our interpretive,
process-oriented approach attempts to establish to what
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extent the Tampakan Project leads to a “more” or a “less”
of human rights fulfillment. Although this leaves uncertain-
ties with regard to individual cases of actual or potential
rights violations, it allows us to clearly point out human
rights predicaments as well as duties and responsibilities
of the main actors involved.

We identify human rights impacts in a qualitative way,
cataloguing key issue themes and classifying needs for im-
provement. One intention of the assessment is to identify
current and possible future impacts — in case the project
plans are realized. Impacts of the Tampakan Project might
also be indirect. One of the most important analytical fields
in the Tampakan context is the characterization of violent
conflicts and potentials for further escalation. These are part
of a broader, historically grown context, and therefore the
company currently implementing the venture cannot sole-
ly be blamed for their existence. However, SMI and other
companies involved have to take them into account in their
planning to act with due diligence as part of their respon-
sibility to respect human rights. We will further elaborate
on this requirement in the following section.

Another important element of our approach is to give
room to different and even conflicting voices and to offer
a comprehensive picture of what this project might bring
about in the future for the communities affected. The rea-
son is that human rights impacts are difficult to isolate as
they are always interdependent, and different human rights
may conflict with each other. In this vein, it is also impor-
tant to emphasize that human rights violations cannot be
compensated through positive, voluntary activities by the
company in other fields (UNHRC 2008a: 17). We therefore
do not document all activities and impacts of the compa-
ny in the area, but we concentrate on the most vulnerable
groups for which human rights infringements are most
likely to occur.

Moreover, the timing of the study also influences the
analysis. Our assessment takes place before any actual
mining operations have commenced; therefore we cannot
give a full-fledged picture of humanrights impacts that the
potential future mining operations could have. However, we
arein asituation where company activities linked to explo-
rations and preparations of the intended Tampakan Project
have been carried out for about 20 years. Therefore, our
assessmentis primarily ex ante, including ex post elements
where impacts are already visible. Against this background,
we emphasize that the assessment constitutes a qualified
portrayal of the situation at a particular point in time. Ide-
ally, however, it is one component in a potentially longer
and/or more in-depth assessment and monitoring process
of the Tampakan Project. Such an assessment would best
be carried out by anindependent local or national organiza-

tion throughout the whole project life-cycle. The UN Guiding
Principles on Business and Human Rights accordingly re-
fer to the fact that human rights due diligence requires ex
ante investigations, but also a monitoring during the imple-
mentation of a project or a business relationship.

2.3 Assessment Procedure

Against the background of our approach, one key methodo-
logicalelementis the identification of human rights-related

issues of the mining project and their potential impact on
the realization of human rights in the project region. This

process is based on a transparent use of data and lines of
argumentation so that a critical review of our conclusions
is possible. We proceed with the assessment in a three-
fold process.

2.3.1 Normative Framework for Assessment

The framework against which our data is assessed builds
on the most appropriate and applicable documents of the
international human rights regime. First of all, we refer to
international human rights treaties, above all the Inter-
national Covenant on Civil and Political Rights (ICCPR) as
well as the International Covenant on Economic, Social
and Cultural Rights (ICESCR). Central documents in respect
to private corporations are the UN Guiding Principles on
Business and Human Rights and the OECD Guidelines for
Multinational Enterprises. For operational guidance, we
also refer to the Performance Standards of the International
Finance Corporation (IFC). The Voluntary Principles on Se-
curity and Human Rights provide further specific standards
for extractive industries with a focus on companies’ securi-
ty arrangements. Finally, SMI commits itself to the Xstrata
plc corporate Sustainable Development Framework. This
offers a useful orientation on the company’s own norma-
tive commitments (cf. Chapter 3).

2.3.2 Data Collection and Interviews

The process of data collection includes a pre-selection of
core subjects based on the normative framework and a lit-
erature review on human rights issues in mining areas in
general, the Tampakan region as well as available informa-
tion on the project. Based on this, we derive major human
rights at stake. These presumptions are then confirmed or
revised through interviews and document analysis. The
data collection phase included a three-week visit to the
project area. In this phase, 27 interviews were conducted
which were predominantly group interviews. Partly, these



were smaller expert groups, and partly larger community
groups of 15-60 people. All interviews were carried out in
a qualitative manner. In community meetings, interviews
were conducted as open, narrative processes in order to
learn about the general views, hopes and fears of people
affected. The open interview style allowed us to identify
the topics most relevant to people affected. As it was not
possible to conduct interviews in all affected communi-
ties, the focus in our selection of interviewees rested on
those groups whose human rights would most likely be
affected by the project, those who have voiced serious
concerns with regard to their human rights situation and
those who are in a particularly vulnerable position vis-a-
vis the project proponent.2 From recurring issues in the
interviews, we partly derived our structure of analysis in
Chapter 7. Where interviewees were chosen because of
their professional involvement, i.e. government officials
and SMI representatives, interviews were semi-structured,
based on focus questions (for a list of interviews see An-
nex ). Except for public officials, we keep the identity of
our interviewees anonymous throughout the report for
their protection.

Initial focus questions were developed based on the
literature review on the project and on human rights im-
pact assessments in the context of business projects. We
used the Human Rights Compliance Assessment (HRCA)
tool by the Danish Institute for Human Rights, and the Hu-
man Rights Impact Assessment Approach by NomoGaia, a
U.S.-based non-profit organization specialized in the field
of HRIA. We identified both instruments as offering helpful
experience and guidance in comparable sectors, but found
that none of the tools were directly applicable to the Tam-
pakan context and the specific conditions of our study.> We
therefore decided to use the HRCA as an internal checklist
for designing qualitative interview questions. In addition,
we matched our questions with particular rights areas as
developed by NomoGaia, according to topics most rele-
vant based on our desk study of the Tampakan Project. As
a result of this process, nine key focus topics, each with
sub-questions for particular rights areas, were chosen to

2 However, it has to be noted that the manner of
data collection and the nature of the data do not
allow a systematic disaggregation of impacts in
terms of gender and age differences.

3 While the HRCA offers a wide range of concre-
te questions, it has been developed primarily for
companies which assess their own activities. Af-
fected communities can, however, have an entirely
different perspective and may lack information on
details of company activities. Also, due to context
specificity, it would have been inadequate to as-
sess aspects through an ordinal scale of the tool’s
multiple-choice design due to the complicated
context with its various conflict potentials.
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structure the interviews (in case of semi-structured expert
interviews) or were used to evaluate information given (in
open interviews):

1 General information on interviewee;

2 Personal understanding/knowledge
of the Tampakan Project;

3 Interactions between interviewee and SMI/
the Tampakan Project;

4 Effects on interviewee by project-related
activities as of today;

5 Action by interviewee in respect to the
Tampakan Project;

6 Local or national government involvement that
has affected or is related to interviewee;

7 Perceived changes with regard to the security
situation;

8 Expected changes for interviewee in the future;

9 Expectations, hopes and concerns with regard

to future government and company activities.

2.3.3 Evaluation, Interpretation and
Consultation

This phase involves the re-evaluation of the key issues
identified in the previous phase according to the data
collected and guided by the normative framework and
the observations made in the area.* One key element of
the evaluation phase is a prioritization of issues and con-
cerns that are relevant in the current state of the project.
We focus on those human rights aspects which can be
clearly identified at this stage of project activities. This
means that potential human rights problems in the future,
if the project proceeds as planned, might be more severe
in comparison. Furthermore, this final phase involves a
stakeholder consultation on a draft report in order to
check back facts and receive recommendations for re-
vision. For practical reasons, we decided to limit this
consultation to five key stakeholders: the project pro-
ponent (SMI), one major political opponent on the na-
tional level (Tampakan Forum), one opponent on the
local level (Social Action Center Marbel), CHRP and

4 Phases two and three are presented here as sepa-
rate in order to offer analytical clarity. Yet, in prac-
tice, these phases are closely inter-related ina
circular process.
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the German Institute for Human Rights. The feedback
then informs the revision process. A final report is pre-
sented in the Philippines and in Switzerland for a further

opening of stakeholder consultation and public debate.
In the Philippines, this stage is closely coordinated with
CHRP. m

| 3. Business and Human Rights:
The Institutional Framework

The international humanrights systemis based on the state
duties to respect, protect and fulfillhumanrights. The state
isthe prime focus in the human rights perspective. State du-
ties derive from the Universal Declaration of Human Rights
(UDHR) and succeeding, internationally binding treaties,
most importantly the ICCPR and the ICESCR.

The UN Guiding Principles on Business and Human
Rights are the main international foundation for HRIAs in
the context of business projects. The Principles constitute
the first internationally recognized guidance on how to ad-
dress “the risk of adverse impacts on human rights linked
to business activity” (UNHRC n. d.). The Principles stand
alongside other internationally recognized standards. They
re-endorse and specify the state duty and complement it by
taking the role of transnational enterprises into account.
In the following, we provide a brief overview of the Guid-
ing Principles and complementing international guidelines
which together constitute the normative framework under-
lying this HRIA.

3.1 The UN Guiding Principles on Business
and Human Rights

The Guiding Principles are grounded in the policy frame-
work “Protect, Respect and Remedy” developed by the
former UN Special Representative for Business and Hu-
man Rights, John Ruggie. In his interim and final reports,
the Special Representative underlines the primary obliga-
tion of the state to protect human rights as laid down in
the international human rights regime. The first pillar of the
policy framework hence describes the state duty to protect
human rights. In order to further specify state duties under
the conditions of economic globalization, the Special Rep-
resentative elaborates on particular areas in which states
shall contribute to a global economy guided and limited
by human rights norms. Following Ruggie, governments
shall strive to achieve greater policy coherence and ef-
fectiveness; they shall ensure respect for human rights in
all business activities through an appropriate legislation,

regulation and access to remedies, and foster a corporate
culture that respects human rights at home and abroad;

they shall devise innovative policies to guide companies
operating in conflict-affected areas; and they shall further
examine the issue of extraterritorial impacts of companies
headquartered in their territory.

The aspect of extraterritoriality has been widely debat-
ed. Since human rights duties have always been inherently
linked to the state and its territorial borders, the transna-
tional character of corporate activities forms a fundamental
challenge to national governance and its impacts on hu-
man rights. Severalinternational legal scholars and experts
therefore interpret international law as to imply extrater-
ritorial state obligations to protect human rights in cases
where the home state of a transnational corporation has
an influence on the corporation’s conduct abroad. They
provide meaningful arguments for a legal obligation of
governments to intervene and prevent companies based
in their territory from causing human rights harm in oth-
er countries in cases where they are able to exert such
influence. The Maastricht Principles on Extraterritori-
al Obligations of States in the area of Economic, Social
and Cultural Rights are increasingly gaining recognition
as a standard in this regard. Although Ruggie does not
explicitly support the view of a transnational legal obli-
gation, he emphasizes strong policy reasons for states
to prevent human rights infringements by companies
abroad and to promote responsible conduct beyond their
own borders.

The second pillar of John Ruggie’s policy framework
constitutes a novelty in the international human rights
framework. It emphasizes the corporate responsibility to
respect human rights under the conditions of econom-
ic globalization. This distinct role of corporations in the
framework reflects the power and impact of transnation-
al corporate activities. One of the central claims is that
all business shall be conducted with due diligence with
regard to human rights impacts. This demand includes
three aspects: 1) investigating the human rights situation
in a country, 2) assessing possible negative impacts the
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business activity might have in this country context; 3) as-
sessing potential complicity with negative impacts through
business relations with other companies and state actors
(cf. Hamm & Scheper 2012). The notion of due diligence
therefore constitutes a central normative foundation of
the HRIA presented here. It isimportant to emphasize that
relevant impacts do not need to be solely caused by the
project at hand. The central question is whether the com-
pany has leverage regarding direct or indirect impacts in
the specific context.

The third pillar emphasizes the imperative of effective ac-
cess to remedy for victims of human rights violations. Both
the state duty to protect and the corporate responsibility
to respect human rights include aspects of this third pillar
as it comprises the requirement of grievance mechanisms
for business-related human rights abuse at the state and
at company levels which lead to adequate forms of remedy
through “apologies, restitution, rehabilitation, financial or
non-financial compensation and punitive sanctions (wheth-
er criminal or administrative, such as fines), as well as the
prevention of harm through, for example, injunctions or
guarantees of non-repetition.” (Office of the High Commis-
sioner for Human Rights [OHCHR] 2011: 22)

The framework “Protect, Respect, and Remedy” and the UN

Guiding Principles mark the “end of the beginning” (OHCHR
2011: 5) of a fundamental revision of the international hu-
man rights protection system that has evolved throughout
the last decades.

We refer to further international guidelines and cor-
porate standards which provide useful orientation in the
Tampakan context below.

3.2 The OECD Guidelines for Multinational
Enterprises

The OECD Guidelines for Multinational Enterprises are rec-
ommendations for responsible business conduct adopted
by the OECD member states and eleven adhering states.
They apply to the worldwide activities of companies head-
quartered in those states. In 2011, the Guidelines were
revised for the fifth time since their first adoption in 1976.
The revised version includes explicit and comprehensive
recommendations on human rights. Although the Guide-
lines are voluntary for companies, all national governments
within the OECD and the adhering signatories have agreed
to promote them. With regard to the substance of human
rights, the OECD Guidelines are in line with the UN Guid-

Photo: Bobby Timonera
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ing Principles. Yet, while the Guiding Principles constitute
a framework with a specific focus on human rights, the
OECD Guidelines include a wider spectrum of topics and
also entail some more detailed requirements on an oper-
ational level. As one of the central demands of the OECD
Guidelines, states are required to establish National Con-
tact Points (NCPs) which shall offer information and an
effective and independent complaint mechanism. Through
the NCPs, anyone can raise complaints when companies
are in breach of the Guidelines. Although the current lack
of effectiveness of most NCPs has been much criticized by
civil society organizations, their potential importance as
grievance mechanisms with regard to transnational busi-
ness activities is widely recognized.®

3.3 Relevant Sector-specific and Operatio-
nal Guidance for Extractive Industries

3.3.1 Voluntary Principles on Security and
Human Rights

The Voluntary Principles on Security and Human Rights

were created primarily as guidance for extractive and en-

ergy companies. Their aim is to balance corporate security

arrangements and human rights concerns typically raised

in relation to these sectors. The Principles are a set of

non-binding rules that have been developed by a tripartite

multi-stakeholder initiative. As of February 2013, 8 states,

12 non-governmental organizations (NGOs), 22 companies

and 5 organizations with observer status participated in

the Principles.® They include provisions on:

1. consultations between companies, host governments
and communities;

2. a proportionate use of force;

3. company engagement for the protection of human
rights by their security contractors;

4. monitoring of progress regarding investigations into
human rights allegations;

5. appropriate provisions on these matters in contracts;

6. review of the background of private security firms com-
panies intend to employ.

Xstrata plc became a member in 2012. SMI also refers to

the Principles as central guidance in its company policies

> Almost half of the complaints received by NCPs
were related to the extractive sector. By March
2012, 62 complaints had been raised in reference
to extractive industries (Institute for Human Rights
and Business & OECD NCP Norway 2012: 4).

¢ From March 14, 2013, Switzerland has taken over
the chairmanship of the Principles for one year
(Schweizerische Eidgenossenschaft 2013).

for the Tampakan Project and actively promotes them by
offering trainings to its security personnel.

3.3.2 International Finance Corporation

Performance Standards

The IFC Performance Standards offer guidance in the field of

social and environmentalimpacts of business projects. They

have significant influence on large projects worldwide and

constitute an international benchmark, especially as many

private banks have adopted them as part of their commit-

ment to the so-called Equator Principles, an international

initiative for sustainable project finance. The Performance

Standards comprise eight key areas:

1. Assessment and management of environmental and
social risks and impacts;

. Labor and working conditions;

. Resource efficiency and pollution prevention;

. Community health, safety and security;

. Land acquisition and involuntary resettlement;

. Biodiversity conversation and sustainable manage-
ment of living natural resources;

7. Indigenous peoples;

8. Cultural heritage.

Since their revision in 2012, they have been more com-

prehensive and also include important human rights

aspects. Criticisms have been raised as they do not fully

apply a human rights perspective and lag behind the UN

Guiding Principles (cf. Center for International Environmen-

tal Law, Bretton Woods Project, International Accountability

Project & World Resources Institute 2010). However, as

the Performance Standards have been developed in close

co-operation with business and have undergone a profound

testing and feedback phase, they can provide additional op-

erational guidance for the HRIA presented here.

The guidelines and standards described above are
among the most prominent instruments developed to
regulate transnational business activities with regard to
social and environmental performance. Although not all
guidelines follow a specific human rights approach, they
include critical aspects relevant to human rights. We there-
fore partly derive duties and responsibilities of involved
states and companies on an operational level from these
standards where they offer more detailed guidance for the
Tampakan context than more general human rights trea-
ties and principles.

AN U~ WN

3.3.3 Corporate Standards

Besides internationally recognized standards and guide-
lines, corporate ethical and sustainability standards offer
further guidance for assessing a company’s conduct. SMI



explicitly commits itself to the Xstrata Sustainable Devel-

opment Framework. This comprises

¢ The International Council on Mining and Metals ICMM)
sustainability principles and guidelines

e The UN Global Compact

e UN Declaration of Human Rights

e Voluntary Principles on Security and Human Rights

e [S0O 31000, I1SO 14001 and OHSAS 18001.

e |LO Tripartite Declaration of Principles concerning Mul-
tinational Enterprises and Social Policy

e QECD Guidelines for Multinational Enterprises (cf. Xstra-
ta plc 2012a).

The company’s standards lack a reference to the Interna-

tional Bill of Human Rights, which comprises not only the

UN Declaration of Human Rights but also the ICCPR and the

ICESCR. This explicit reference by the corporationis also re-

quired by the OECD Guidelines for Multinational Enterprises
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(OECD 2011:32). However, with regard to the corporate com-
mitment to human rights, we can highlight the importance
ofthe ICMM sustainability principles and guidelines. These
ten principles include fundamental statements that under-
line the company’s commitment to human rights, including
civil and political as well as social, economic and cultural
rights. Particularly important for our context is Standard 3,
which states that the company shall “uphold fundamental
human rights and respect cultures, customs and values in
dealings with employees and others who are affected by
our activities.” Furthermore, for our HRIA, it is important
that the corporation commits itself to fundamental process
standards, especially transparency and independent veri-
fication of published reports and data. Standard 10 thus
states: “Implement effective and transparent engagement,
communication and independently verified reporting ar-
rangements with our stakeholders.” m

| 4. Country and Regional Profile

This chapter provides background information on the Phil-
ippines and specifically the Mindanao regions the project is
situated in. The affected areas are located in Region Xl and
Region XII. We then proceed with an overview of the status
of humanrights in the Philippines. The aimis to enable a bet-
ter understanding of the context of the Tampakan Project.

4.1 Geography and Demographics

The Republic of the Philippines is an archipelago in south-
eastern Asia consisting of over 7,000 islands of which circa
2,000 are inhabited. The two main islands — representing
66% of the Philippine’s landmass — are Luzon in the north
and Mindanao in the south.

The population of the Philippines reached approximately
104 millioninJuly 2012, with a growth rate of 1.87% per an-
num. The two official languages are Filipino —based on the
language Tagalog — and English. However, other languag-
es and dialects, such as Cebuano, are also spoken, which
pertain but are not exclusive to different ethnic groups (CIA
2013).” The main religion in the Philippines is Catholicism
(82.9%); Islam accounts for 5%, while other beliefs are also
present (CIA 2013, 2000 census).

Region XI, also called Davao Region or Southern Min-
danao, is situated in the southeast of Mindanao and consists
of four provinces of which one, Davao del Sur, is envisaged
to host severalinstallations of the Tampakan mine.® Follow-

ing data provided by the National Nutrition Council of the
Philippines (NNC), the population of Region X| amounted to
approximately 4.16 million people with diverse ethnic and
cultural backgrounds as of August 2007. In total, there are
about 18 ethnic groups living in Region Xl and speaking a
variety of languages and dialects (NNC 2011a).

Region XIl, or SOCCSKSARGEN —an abbreviation of the
four provinces South Cotabato, Cotabato, Sultan Kudarat,
Sarangani, and General Santos City — is situated directly
to the west of Region XI. As of May 2010, the population of
the region had reached 4.11 million persons with equally
diverse ethnic and cultural backgrounds as in Region XI.
The provinces affected by the Tampakan Project — South
Cotabato, Sultan Kudarat and Sarangani—had a combined
population of 2.06 million people in 2010 (NNC 2011b).

4.2 State System and Governance

The Philippines is a democratic, multiparty republic based
on the Constitution of the Republic of the Philippines of
1987. The government is situated in the capital of Ma-

7 The main groups constitute the Tagalog (28.1%
of the population), and the Cebuano (13.1%) (CIA
2013; 2000 census).

8 These include a power station, a filter plant and a
port in the municipality of Malalag. Furthermore,
the pipeline required to transport materials to this
site will affect the region.
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nila, and the president holds both the positions of head
of state and government and is also Commander in Chief
of the armed forces. Since 30 June 2010 Benigno Aquino,
chairman of the Liberal Party, has filled this position. The
Filipino parliament consists of two chambers —the House
of Representatives with 286 members and the Senate with
24 members. At the time of writing, the next mid-term elec-
tions for both chambers and several other public offices
are scheduled for May 2013 (International Foundation for
Electoral Systems 2010).

The Philippines is characterized by a decentralized gov-
ernment structure. Different types of subunits are created
through the Local Government Code of 1991 (Republic Act
No. 7160). The Philippine state is divided into 18 admin-
istrative regions, which are further classified into Local
Government Units (LGUs). According to the National Statis-
tical Coordination Board (2013), as of March 2013, the LGUs
included 80 provinces and 140 cities, 1,494 municipalities
and 42,026 barangays, the smallest administrative division.
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The autonomy of LGUs is limited through general supervi-
sion exercised by the central government or the next higher
unit respectively. The tasks LGUs are responsible forinclude
the provision of social services, management of social and
economic development or the creation and implementation
of infrastructure projects (United Nations Economic & So-
cial Commission for Asia & the Pacific n.d.: 4-6).

4.3 Economy

In 2011, the GDP amounted to 213.1 billion USD (official
exchange rate) with a real growth rate of 3.7%. The Philip-
pine economy is characterized by a booming service sector.
Simultaneously, a large part of the population still depends
on subsistence farming. Besides the service sector, the
electronic industry and tourism have become increasing-
ly important. The presence of natural resources, such as
copper, nickel, gold, chromite and marble, is expected to

Source: Fischer-Weltalmanach



lead to a growing extractive sector. According to the gov-
ernment’s development plan, the extraction of resources
aswellas accompanying foreign investments are expected
to increase the economic growth rate IBON 2011: 5). The
mining sector, however, though deemed to have high eco-
nomic potential, could not extend its growth rate in 2011.
The sector contributed only 1% to the national GDPin 2011,
and stagnated at this level during the first three quarters of
2012 (Mines and Geosciences Bureau [MGB]2013).

Agriculture constitutes the main pillar of the affected re-
gional economies. Bananas, rice, corn, coconut, pineapple,
cut flowers and fish are the most important products (NNC
2011a;2011b). Forestryis a further sector the two regions,
particularly Region XII, rely on. In 2007, agriculture, fishery
and forestry accounted for approximately 42% of the re-
gion’s economy and for the economic growth in 2006 and
2007 - 6.6% and 6.7% respectively (NNC 2011b). Such spe-
cific information was not available for Region XI.

4.4 Human Rights in the Philippines

This section provides a basic overview of the status of hu-
man rights in the Philippines. Firstly, we summarize the
status of economic, social and cultural rights. In a sec-
ond step, we discuss the civil and political rights record
of the country. Lastly, we will also take a short look at the
rights of indigenous peoples as listed in various human
rights reports. The latter will be considered in more detail
in subsequent chapters. For the documentation of the hu-
man rights situation in the Philippines, we mainly draw on
reports prepared in the context of the Universal Periodic
Review (UPR) of the UNHRC, with the first cycle in 2008 and
the second in 2012, as well as on civil society publications
(UNHRC 2012a, UNHRC 2012b).

When Ferdinand Marcos was driven out of office by the
peaceful protests of hundreds of thousands of Filipino peo-
ple in 1986, the country was in a disastrous political and
economic state. Since then, the political and socioeconomic
situation in the Philippines has improved dramatically, with
positive impacts for the country’s overallhuman rights per-
formance as well. Nevertheless, major challenges for the
realization and further improvement of all human rights
remain.

4.4.1

The Philippines has been a member of the ICESCR since
1974. A Philippine NGO Network Report of 2008, which
was facilitated by the Philippine Human Rights Information
Center and Urban Poor Associates, describes the country

Economic, Social and Cultural Rights
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as relatively efficient in enacting laws related to econom-
ic, social and cultural rights. However, the statement sees
shortcomings in resources and promotion, limited ap-
plication and implementation as well as monitoring and
evaluation of these laws. Up to now, the Philippines has
not entered the Optional Protocol to the treaty allowing
forindividual or group complaints against the government
in case of non-compliance with the treaty. Moreover, one
major concern in the Concluding Observations of the Com-
mittee on Economic, Social and Cultural Rights (CESCR) in
2008 in response to the state report of 2007 is the lack of
an explicit mandate of CHRP for economic, social and cul-
turalrights.® Following the Vienna Declaration of the World
Conference on Human Rights in 1993 and the Manila Decla-
ration of National Human Rights Institutionsin 1995, CHRP
is now also covering economic, social and cultural rights.
However, an official extension and institutionalization of
the Commission’s mandate is still lacking.

Steady economic growth has led to an increase in the
average living standard in the Philippines since the end
of the Marcos regime (CIA 2013). As documented in the
Human Development Reports of the United Nations Devel-
opment Programme (UNDP), the Philippines’ rank in the
Human Development Index (HDI) also points to a positive
socioeconomic development. In its country profile, UNDP
(2013) states that “[b]etween 1980 and 2012 Philippines’s
HDIrose by 0.4% annually from 0.561 to 0.654 today, which
gives the country a rank of 114 out of 187 countries with
comparable data.” Together with other countries in the re-
gion, the Philippines belongs to the group of countries with
amedium HDIvalue. However, comparing the positive val-
ue for the Philippines with the overall growth rate of 18%
of the average HDI worldwide, the Philippines’ increase
is small. This is also reflected in a rather weak realization
of economic and social human rights as expressed by the
CESCR in the Concluding Observations of 2008. One re-
peated grievance refers to the realization of the rights to
work and to just and favorable conditions of work. They
seemto be pinched by a minimum wage that has remained
below the official rate of a decent standard of living. Also,
occupational health and safety measures are continuously
considered lax because of a lack of independent moni-
toring (UNHRC 2012a: 9). Furthermore, the low national
spending on social services, the large number of persons
working in the informal sector as well as the precarious
situation of pregnant women and young mothers in the
workplace are serious concerns. Much of the criticism

9 CHRP had been established as an offspring of the
1987 Constitution with the overall task to follow-
up the gross human rights violations that had been
committed under martial law (CHRP 2009).
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brought forward by the Committee is also expressed in
recent submissions of civil society organizations for the
UPR 2012 (UNHRC 2012a).

In respect to the rights to social security and to an ade-
guate standard of living, criticism exists that “[...] Filipino
producers have been unable to grow and prosper under
globalization policies that eschew trade protection and in-
vestment support. The share of manufacturing in GDP and
the share of agriculture have fallen, which has deprived mil-
lions of people the opportunity for decent work, livelihoods
and means of subsistence.” (UNHRC 2012a: 9) Furthermore,
between 2008 and 2011, the price of subsidized rice is said
to have increased by 48% (UNHRC 2012a: 10). Especially
women and children are seen as being severely affected by
the lack of adequate access to food (UNHRC 2012a: 10).

Reports by civil society organizations address the right
to food in more detail. Thus, the transnational human rights
organization on the right to food, FIAN, writes that more
than 12 million people in the Philippines suffer from hunger
(FIAN 2008: 35). A survey of the Food and Nutrition Research
Institute revealed that in 2003, five million preschool and
school-age children were underweight (FIAN 2008: 21). FIAN
sees one important reason for this critical situation in the
incomplete agrarian reform, especially in Mindanao, which
left many families without land (FIAN 2008: 15). One further
important reason for the lack of access to food are the high
unemployment and underemployment rates.

Other organizations criticize the policies of the gov-
ernment to reduce poverty. Thus CHRP, referring to
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Recommendation 14 of the first UPR in 2008, criticizes
that respective “[...] policies intended to help vulnerable
groups which include indigenous persons were poorly
implemented.” The Commission therefore calls “[...] for a
household survey for indigenous communities to deter-
mine performance in the supply of needs and services.”
(UNHRC 2012a: 3) Following the IBON Foundation of the
Philippines, the perceived improvement of the poverty sit-
uation “[...]was due to changes in poverty methodologies
and the lowering of the poverty threshold rather than any
real poverty reduction.” (IBON in UNHRC 2012a: 9)
Conflicting views between the government and civil so-
ciety organizations also exist in respect to the realization
of the right to health. According to the World Health Or-
ganization (WHO), the Philippines spent 3.6% of its GDP
on health care in 2010, which amounts to a per capita
spending of less than 100 USD (WHO 2012a, 2012b). This
is far below the regional mean, which amounted to approxi-
mately 600 USD per capitain 2010 (average exchange rate)
(WHO 2012b). Following UNDP (2013), the percentage of
GDP spent for health was even lower in 2012 and account-
ed for only 1.3%. The WHO also points to discrepancies
in healthcare coverage between rural and urban areas as
well as poor and wealthy patients (WHO 2012b). Particu-

larly affected by these gaps are indigenous communities
throughout the Philippines (United States Department of

State 2011: 31). According to civil society organizations,
the infant mortality rate is one of the highest in Southeast
Asia (UNHRC 2012a: 9).

Source: Rural Bankers Association of the Philippines, 2010



Looking only at the literacy rate, at 92.6% for all adults over
15 years and above 95% for young adults (15-24 years old)
(CIA 2013), one may assume that the right to education
is fulfilled to a large extent. The high literacy rate reflects
the high rate of enrollment and completion of elementary
school (approximately 90% of eligible children between
2005 and 2010) (United Nations Children’s Fund [UNICEF]
n.d.). However, these levels drop for secondary school ed-
ucation. Here, only 55% of the eligible boys and 66% of the
eligible girls were enrolled between 2007 and 2010.%° Be-
sides a decrease in enrollment for secondary education, a
main point of criticism is that not all groups in society en-
joy equal access to education. According to an estimate
of NGOs, “[...] up to 70 percent of indigenous youth left or
never attended school because of discrimination they ex-
perienced.” (United States Department of State 2011: 31;
emphasis added) In addition, access to public schools is
often difficult for population groups living in remote areas
—anissue which again affects primarily indigenous commu-
nities. Problems with access to education become further
aggravated because of shortages in personnel and other
resources (UNHRC 2012a: 10).

This data reveals that the current realization of econom-
ic and social rights in the Philippines is not satisfactory.
Against this background, it remains an open questionin how
farthe “[a]ggressive advancement of economic, social and
cultural rights” that the Filipino government proclaims in
its national report submitted to the UNHRC for the second
stage of the UPRin 2012 (UNHRC 2012b) and the Philippine
Development Plan for 2011-2016 as an operationalization
of the President’s Social Contract will improve the realiza-
tion of economic, social and cultural rights.

4.4.2 Civil and Political Rights

Despite considerable progress during the past decades,
specifically with regard to the accession to international
human rights treaties, many human rights problems also
remain in the realm of civil and political rights. Based on
the review of several recent reports by the Philippine gov-
ernment and relevant international and nongovernmental
human rights organizations, the following paragraphs pre-
sents the main findings.

Inits National Report submitted to the UNHRC as part of
the UPR in March of 2012, the Filipino government focus-
es primarily on legal and institutional changes. The report
states that through several initiatives, such as the 16-point
agenda known as the Social Contract, human rights are em-
bedded more firmly ininstitutions, access to justice is being
facilitated, women’s and children’s rights are strengthened
and security forces are more thoroughly trained in human
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rights, just to mention a few examples. Furthermore, the
government highlights its efforts to halt extrajudicial killings
and torture through better monitoring, improved judicial
procedures and inter-agency cooperation. Further emphasis
rests on the progress the Philippines made in the interna-
tional realm through theiraccession to several international
human rights treaties.!* The government acknowledges
that continuous work is required to fully mainstream hu-
man rights and ensure their enforcement. It identifies the
full engagement of the private sector in these efforts as a
key challenge (UNHRC 2012b).

UNHRC and the United Nations Human Rights Commit-
tee (UNHRCom), which is the treaty body to the ICCPR, as
wellas NGOs, such as Amnesty International (Al), Freedom
House (FH) and Human Rights Watch (HRW), have also as-
sessed the status of human rights in the Philippines. In
general, the reports of these organizations point out that
progress has been made regarding the protection and en-
forcement of social and political human rights. The peace
talks established with the two main armed political groups
in the country and accession to several international hu-
man rights treaties constitute major positive developments
(Al 2011a: 16; UNHRCom 2012: 1-2). The organizations
also acknowledge that the Philippines is a well-function-
ing democracy, where some rights, such as freedom of
religion or academic freedom, are widely respected (FH
2012). Furthermore, the Philippines is attested an overall
well-functioning civil society. Yet civil and political rights still
are not fully realized. Most pressing are gaps regarding the
freedom of the press and freedom of opinion, particularly
for activists, as well as the right to privacy. Furthermore,
the rights of minorities, such as indigenous communities,
are not fully enforced and respected throughout the Phil-
ippines (FH 2012).

Strong criticism is leveled against the Philippines in all
reports because of the weakness of the rule of law. This de-
ficiencyis caused by widespread corruption, a lack of legal
structures and of forcefulimplementation of existing laws,
weak accountability mechanisms, particularly in the secu-
rity forces, and a backlog of more than 800,000 cases in
the court system (HRW 2012: 7-8; FH 2012). These short-
comings have — according to reports studied — inhibited
the enforcement of human rights throughout the country.

10 Regarding the status of education in the Tampakan
region, we only had access to current information
on Region XII. It appears that elementary educa-
tion reached the majority of children (72.99%) in
the school year 2007/2008, while only 39.86%
were enrolled in secondary schools (NNC 2011b).

These include the Rome Statute and the Conven-
tion Relating to the Status of Stateless Persons.
Alist of Treaties and Instruments the Philippines
is a Member to can be found in Annex I.
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In a Joint Civil Society Report for the second cycle of the
UPR, which was facilitated by the Philippine Alliance of Hu-
man Rights Advocates (PAHRA), civil society organizations
further criticize that a culture of impunity pervades in the
Philippines, which is mainly caused by “the militarist and
punitive approach in addressing the root causes of insur-
gency, weak exercise of command responsibility and poor
implementation of laws.” (PAHRA 2011: 2) Governmentand
security forces are hence identified as the main actors re-
sponsible for human rights violations and the lack of their
prosecution. The weaknesses of the judicial and security
sectors lead to a continuation of human rights violations
such as unlawful arrests, the employment of child soldiers,
enforced disappearances and extrajudicial killings. Particu-
larly the continued occurrence of extrajudicial killings and
the involvement of state forces have been repeatedly de-
nounced. Already in 2008, the report of Philip Alston, then
Special Rapporteur on extrajudicial, summary or arbitrary
executions, states that human rights defenders, trade un-
jonists and land-reform advocates, but also journalists and
peasants, are the primary targets in these killings. Alston
further points out that the New People’s Army (NPA) — the
militant wing of the Communist Party — is only one of the
perpetrator groups and not, as claimed by the military, the
sole aggressor. Importantly, it is highlighted that the military
isinvolvedin alarge number of cases, yet officers “consist-
ently and unequivocally reject the overwhelming evidence
regarding the true extent of the problem.” (UNHRC 2008b:
13) In the same vein, Al argues that the military should ex-
ercise full control over state-sponsored militias or disarm
them, as they have reportedly been involved in numerous
human rights violations (Al 2012: 4). The Aquino Adminis-
tration pledged to eliminate extrajudicial killings and bring
justice to the victims; yet a recent review of HRW highlights
that although the number of killings has subsided, investiga-
tions regarding the military’s responsibility have stalled and
no convictions ensued in 2012 (HRW 2013: 2). The report
further points out that extrajudicial killings have also been
attributed to “government-backed paramilitary forces”,
such as Citizens Armed Forces Geographical Units (CAFGU)*?
and that, despite these allegations, the government has not
initiated a down-scaling of these forces but instead further
authorized them to also protect mining investments (HRW
2013: 3). CHRP voices similar criticisms and admonishes
that the human rights training of security forces requires a
review regarding its efficacy (UNHRC 2012c: 2).

12 CAFGU are to support the Philippine military in
times of need (war, invasion, rebellion, assis-
tance in relief and rescue operations, protection
of essential government or private utilities). For
CAFGU’s role with regard to the Tampakan Project,
cf. Chapter 6.3.
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Arecent fact-finding mission of the International Federation
for Human Rights (FIDH) further confirms the severity of ex-

trajudicial killings and attacks on human rights activists.
The organization emphasizes that particularly those activ-
ists advocating environmental, land or indigenous rights “in
areas where conflict over land and natural resources has
been aggravated by activities of national and transnational
companies engaged in acquisition of land for mining and/
or agro-industry” are exposed to threats and, sometimes,
lethal violence (FIDH 2012). Further compounding these
human rights infringements and violations is the institu-
tional weakness of CHRP, which lacks fiscal autonomy and
the overall means and capacities to manage the demands
and complaints of Philippine society (UNHRC 2012c: 15-
17; UNHRCom 2012: 2, 4).

4.4.3 Human Rights of Indigenous People

Problems that have been discussed referring to the real-
ization of economic, social and cultural rights as well as
civil and political rights in the Philippines especially affect
so-called vulnerable groups, among them indigenous com-
munities. Accordingly, many reports on the human rights
situation of indigenous communities point to ongoing dis-
crimination “[...]especially in relation to education, health,
and employment, with limited access to basic services.”
(UNHRC 2012a: 12) Moreover, the cultural rights of indig-
enous communities, which are specifically elaborated in

Photo: Bobby Timonera



the UN Declaration on the Rights of Indigenous Peoples of
2008, are also jeopardized. Although not legally binding,
this document offers clarification in respect to two major
concerns, namely the right to self-determination and, relat-
ed to this, the right of indigenous peoples to free, priorand
informed consent (FPIC). Regarding indigenous peoples, the
right to self-determination addresses their right to auton-
omy or self-government in matters relating to indigenous
peoples’internal and local affairs. The right to self-determi-
nation also covers the right to freely determine the political
status and freely pursue the economic, social and cultural
development of indigenous communities (Article 3 and 4
of the Declaration). Various articles of the Declaration em-
phasize the specific relationship of indigenous peoples to
their traditionally owned lands and their right to maintain
and strengthen their distinctive, spiritual relationship with
theirlands. This includes the right to own, use, develop and
control the lands, territories and resources that they pos-
sess by reason of traditional ownership or other traditional
occupation or use (Article 26, 2). The right to FPIC allows
an indigenous community to give or withhold consent to
proposed projects that may affect the lands they custom-
arily own, occupy or otherwise use.

While the UN Declaration is not legally binding, in the Phil-
ippines, the rights of indigenous peoples are anchored as
national law in the Indigenous Peoples Rights Act (IPRA)
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cepted by the responsible governmental institution, the
National Commission on Indigenous Peoples (NCIP). Thus,
ESCR-Asia comes to the conclusion that “[t]he safeguard of
indigenous peoples’ free priorinformed consent (FPIC) has
been abused” and “the FPIC of IPs [indigenous peoples]
have been obtained fraudulently and manipulatively, being
reduced to nil.” (ESCR-Asia 2008: 3) Furthermore, military
operations that are supposed to protect mining projectsin
the territories of indigenous communities pose addition-
al human rights challenges. Critics claim that operations
have often led to forced evictions, to extrajudicial killings
of indigenous persons and also to sexual violence and ex-
ploitation of indigenous women and girls by the military.
According to the submissions, the military has often legit-
imized its operations by tagging indigenous communities
as supporters of the NPA (UNHRC 2012a: 12).

4.4.4 Summary

The overview illustrates that although the Philippines has
made substantial progress in the enforcement of human
rights during the past two decades, serious problems
remain in most areas. Regarding economic, social and
cultural rights, discrepancies in the realization of human
rights continue to exist between urban and rural areas as
well as between different population groups. Here, indig-
enous communities are usually most severely affected by

of 1997 (Republic Act No. 8371). Thus, indigenous com-
munities have a claim vis-a-vis the state to ensure FPIC.

poor economic and social conditions. Several civil and po-

However, in practice, the rights to self-determination and
to FPIC are denied in manifold ways, whereby violations
often occur in the context of efforts by private enterprises
to make use of indigenous territories, especially mining
projects (UNHRC 2012a: 11f). Consequently, CHRP states
in its submission to the UPR of 2012 that the expansion
of mining concessions asks for more vigilance against
violations of the human rights of indigenous communi-
ties (UNHRC 2012a: 3). In this context, the Concluding
Observations of the CESCR of 2008 point to the need for
effective legal protection of the human rights of indige-
nous peoples: “The Committee urges the State party to
fully implement the 1997 [...] IPRA, in particular by ensur-
ing the effective enjoyment by indigenous peoples of their
rights to ancestral domains, lands and natural resources,
and avoiding that economic activities, especially mining,
carried out on indigenous territories adversely affect the
protection of the rights recognized to indigenous peoples
under the Act.” (CESCR 2008: 4 (16)) In addition, critics
claim that FPIC certificates had been manipulated by com-
panies, asin the case of the Canadian enterprise TVI-Pacific
Inc. in Zamboanga del Norte, Mindanao (Range 2008: 4).
Nevertheless, such fraudulent certificates had been ac-

litical rights are routinely infringed upon or violated on a
larger scale. Crucially, many of the severe violations can
be traced back to state parties themselves, which points
to weaknesses in democratic governance structures and
a lack of accountability and mutual control between state
bodies. Furthermore, FIDH emphasized that grave viola-
tions, such as extrajudicial killings, are concentrated in

areas where national and transnational companies have
become involved in conflicts over land and natural resourc-

es. Following from these analyses, all reports reviewed ask
the Filipino government to strengthen its human rights
agenda, mainstream human rights across sectors, provide
effective training, accede to further international treaties
and implement those already ratified effectively. Al and
HRW furthermore urge the government to issue a standing
invitation to all UN Special Procedures mandate holders
and to expedite the visits of those who already requested
visits (Al 2011b, HRW 2011).> m

13 These include the Working Group on Enforced or
Involuntary Disappearances (issued in 2006), the
Special Rapporteurs on Freedom of Opinion and
Expression (2004), Countering Terrorism (2005),
Human Rights Defenders (2008), and Internally
Displaced Persons (2009).
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| 5. Mining in Tampakan:
Context, Project Profile and Stakeholders

The Philippines is characterized by an abundance of natural
resources, which include mineral deposits of gold, copper,
iron, chromite, nickel, cobalt and platinum (Philippine Min-
ing Almanac 2011-2013). Although these deposits exist and
more and more projects are starting up to extract these,
mining only accounted for 1% of the national GDP and only
0.6% of jobs in 2011 (MGB 2013). The Gross Production
Value, which includes all types of official mining conduct-
ed in the Philippines, came to a total of 163.2 billion PHP
(approx. 3.9 billion USD) in 2011. In the same year the state
collected roughly 22 billion PHP (approx. 535 million USD)
in taxes and fees (MGB 2013).

For the past decades, the sector has been proclaimed
as a major pillar in the state’s economic and social devel-
opment by the government (cf. IBON 2011). Accordingly,
the extraction and exploitation of resources has been en-
couraged through government programs, which particularly
aim at the facilitation of foreign investments through fiscal
incentives, such as duty-free import of capital equipment
and an exemption from the export tax, duty imposts and
fees (Philippine Trade and Investment Center London 2013).

However, not only have hopes for economic gains for
the state not materialized, but mining projects have also
come into conflict with ideas of environmental sustaina-
bility and traditional land use. As a result, a large public
debate regarding the preferred form of social and economic
development has ensued. Opponents of an expansion of
the mining industry, especially the Catholic Church, argue
that sustainable social development cannot be achieved
through large-scale mining projects in their current form.
Other critics argue that large-scale mining endangers the
food security of the Philippines, fails to create the prom-
ised jobs but increases poverty, and exacerbates conflicts
(Goodland and Wicks 2008: x-xi). Hence, opponents argue
for approaches which conserve the environment and pro-
tect the rights of affected communities. These different
conceptions of the preferable road to development for the
Philippines have also resulted in legal disputes, which are
further elaborated on below.

Controversies on how mining should be managed to
foster socio economic development also explicitly refer
to negative effects mining oftentimes has on the protec-
tion and enforcement of human rights. The UNHRC found
that of worldwide 320 alleged human rights abuses pub-
licly voiced against private companies between 2005 and
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2008, 28% concern extractive industries (UNHRC 2008a:
9). Affected human rights include a wide range of labor
rights, but also the rights to physical and mental health,
to an adequate standard of living, the right to self-deter-
mination and even the right to life, liberty and security of
person (UNHRC 2008a: 13-14). Violations pertaining to
these and other human rights have also been reported in
the Philippines (cf. Chapter 4).

The above paragraphs illustrate that mining and the
mining industry have become an issue of high political im-
portance in the Philippines. In the following, we present
the legal framework relevant to the Tampakan Project. In a
second step, we present information on the project itself,
the companies involved and the main stakeholders con-
nected to the mine.

5.1 Legal and Administrative Context
of the Tampakan Project

As mining has gained in importance for the Philippines, an
increasing number of legal provisions have evolved which
shape the administrative procedures for the development
and implementation of mining projects. Yet between these
different regulating mechanisms, tensions also exist which
cause further conflicts.

The most important legal basis for foreign companies
to exploit raw materials in the Philippines is the Mining
Act of 1995 (Republic Act No. 7942). It introduced fun-
damental economic incentives for foreign investors. The
Act includes basic social responsibilities, like minimum
expenditures for rehabilitation and community develop-
ment, especially regarding indigenous communities (Tan
2006: 187). Furthermore, it states that all mineral resources
within the territory of the Philippines belong to the state,
that the state undertakes the management of these re-
sources, and thereby is to protect the rights of indigenous
communities to their land as set out in Article XlI, Section
5 of the Constitution of the Philippines (Mining Act 1995:
Ch Il., Sec. 4). The Mining Act also provides a dispute res-
olution mechanism since it sets out the composition and
mandate of a Panel of Arbitrators (Chapter XllII, Section 77).
The panel, composed of three members'4, has jurisdiction
over, for example, disputes involving mining rights, min-
eral agreements or permits as well as disputes between
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surface owners, occupants and claimholders/concession-
aires. The panel is required to pronounce its decisions on
a case within 30 working days. The parties to a case may
appeal the decision. Regarding the Tampakan Project, in-
terviewees did not express awareness of this mechanism
provided by the Mining Act.

The Mining Act moreover stipulates who may obtain
mining rights and the types of agreements regulating
mining projects.’ Various types of agreements also exist
to regulate the outsourcing of mining operations, namely
Mineral Production Sharing Agreements, Co-production
Agreements, Joint Venture Agreements or Financial and
Technical Assistance Agreements (FTAA) (Sommer & Ang-
hag, 2012: 10). As the Tampakan Project is regulated by an
FTAA between SMI and the government, a quick overview
of the main features of this type is provided here. An FTAA
has to be approved by the President and allows for 100%
foreign ownership. Furthermore, the project areais allowed
to be larger than for other types of agreements, namely

up to 81,000 ha onshore and 324,000 ha offshore (Som-
mer & Anghag, 2012: 11). Areas exempt from any mining
activity include, but are not limited to, land near cemeter-
ies, plantations or crops without the written consent of the
government agency or private entity concerned (Ch.lll Sec.
19, para. b). Furthermore, old growth forests, watershed
areas and other natural habitats as defined by law (Ch.III
Sec. 19, para. f) or areas covered by small-scale miners

1 Two of the three members must be members of the
Philippine bar “in good standing” and one must be
a mining engineer or a professional “in a related
field” (Republic Act No. 7942,: Ch. XIll, Sec. 77).

&

Persons eligible for large-scale mining rights in-
clude any citizen of the Philippines with the capa-
city to enter into a contract, corporations et cete-
ra which are duly registered and of which at least
60% of their capital is owned by Filipino citizens
as well as a legally organized foreign-owned cor-
poration “shall be deemed a qualified person for
purposes of granting an exploration permit, finan-
cial or technical assistance agreement or mineral
processing permit” (Republic Act No. 7942, 1995:
Ch.l., Sec.ll, para. aq).
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(Ch.1l1 Sec. 19, para. e) are excluded, as well as land of in-
digenous peoples without their prior consent (Ch.llI, Sec.
16). While these are important concerns and conditions,
the design of an FTAA would ask for a more consequent
alignment with the state duty to protect the human rights
of people possibly affected by a mine.

The Mining Act was subject to a legal dispute from 1997
to 2004. An indigenous community of the B’laan tribe filed
a complaint against the FTAA of WMC for the Tampakan
Project, claiming that the Constitution does not allow more
than 40% foreign ownership of natural resources (Article XII,
Section 2).1n 2004 the Supreme Court agreed, yet reversed
this decision after a motion from WMC and considerable
pressure from national industry groups and various cham-
bers of commerce worldwide (Tan 2006).

Further controversy surrounds the Mining Act as a
tool to foster socio economic development. Critics, most
fiercely the Catholic Church, argue that the legal provisions
of the Mining Act neglect environmental protection and
sustainable social development. The Aquino Administra-
tion envisages mining as an important pillar of the national
economy, yet aware of the arguments leveled against the
Mining Act and particular mining projects, proclaimed its
policy of ‘responsible mining’ in Executive Order No. 79 of
July 2012. This concept is to signify that environmental and
social safeguards are guaranteed. Discontent with mining
projects in the Philippines has, however, not ceased and
continues to focus on the Mining Act. More far-reaching
responses to criticisms have been offered by members of
the House of Representatives. Since 2010, three propos-
als for alternative mining bills have beenintroduced, which
were consolidated into the Alternative Minerals Manage-
ment Bill by the House Committee on Natural Resources.
The bill seeks to ensure that resource extraction follows
sustainability standards, that the rights and interests of
affected communities are better protected and that the
involvement of the public and private security sectors in
mining operations underlie stricter control. The proposal
has gained widespread support amongst NGOs and the
Catholic Church (Friends of the Earth International 2013).
Yet criticisms are also brought forward. The Chamber of
Mines, forexample, argues that the bill would hurt the min-
ing sector, lead to widespread unemployment and bring to
an end the socioeconomic development programs enabled
through funds provided by mining companies. Instead, a
stricter enforcement of the Mining Act and an alignment of
existing legal provisions is called for (Chamber of Mines of
the Philippines 2012).

Afurtherissue besetting the Mining Act has been its re-
lationship with IPRA. The latter emphasizes that indigenous
communities have the right to the exploitation of natural
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resources within their ancestral domains while the Mining
Act grants the state this prerogative. So far, it has not been
clearly established how IPRA is to be weighed against the
Mining Act (cf. Chapter 6.1). This conflict between the Min-
ing Actand IPRA is reflected in the mining contracts issued
by the government, for example in its FTAAs.

Legal provisions which also affect mining operations are
environmental laws that limit access to particular areas,
such as protected habitats, or prescribe particular rules of
procedure. The Constitution, forexample, grants the popu-
lation the right to “a balanced and healthful ecology” (1987:
Article I, Section 16). Following from this provision, citizens
have the power to claim this right in court if they deem a
project to be in violation of this law. This legal remedy has
been enshrined as a Writ of Kalikasan in the Environmen-
tal Rules of Procedure.

Mining projects in the Philippines are furthermore
shaped by an array of different actors involved in deci-
sion-making. Next to the national government, the LGUs,
including provinces, municipalities and barangays, as well
as indigenous communities affected by a specific pro-
ject, also have to give their consent and establish their
own terms of engagement with the mining company. The
agreements entered into between the company and the
respective party predominantly take the form of Principal
Agreements (PAs) or Memoranda of Agreement (MoA).
These set out the terms applying to the company’s pres-
ence in the area.'® As the project evolves, PAs/MoA also
have to be renewed to allow for adaptations. In the case
of the Tampakan Project, SMI states that such renewals
take place every three years.

Furthermore, LGUs have the authority to pass laws in
their areas of competence, which may affect mining pro-
jects (Republic Act No. 7160 1991: Section 2a.). In 2010,
the Province of South Cotabato adopted an Environmen-
tal Code which includes a ban on open-pit mining. This ban
also applies to the Tampakan Project. The Environmental
Code has become subject to debates. Critics argue that
an LGU cannot enact a prohibition which moves beyond
higher, national laws. National legislation does not specify
which forms mining projects may or may not take. De-
spite this argument, the ban initially constituted a reason
for the Environmental Management Bureau (EMB) not to
grant SMI its Environmental Compliance Certificate (ECC)
—a document which attests that the project will not have
detrimental effects on the environment. Although the ban
in South Cotabato has not been lifted, EMB in a more re-

16 Details regarding the sharing of revenues, the en-
gagement of the company in community develop-
ment and the specific permissions granted to the
company are, hence, agreed upon.



cent decision granted SMI the Certificate in February 2013,
albeit under certain conditions (cf. Philstar 20 February
2013)." The issue of the open-pit ban passed by an LGU
provides one example of conflicts between different levels
of governance. Municipalities also have to be included in
the development of the project if their area of influence is
affected. For the Tampakan Project, this requirement has
presented difficulties too as boundary disputes currently
exist between several municipalities in the area.

5.2 Company & Project

The Tampakan Project is situated in the south of Mindanao,
about 50 km north of General Santos City. The project
seeks to exploit one of the world’s largest undeveloped
copper-gold deposits. It is estimated that the mine would
yield an average of 375,000 tons of copper and 360,000
ounces of gold per annum over 17 years (SMI n.d.(@)). In
the following, we introduce the companies behind the pro-
ject, the project’s history, structure, and current status as
well as the main stakeholders.

5.2.1

SMl is the Philippine company executing the operations.
The ownership of SMI is divided between several share-
holders to varying degrees. The shareholders are Xstrata
Copper, which is part of Xstrata plc, Indophil Resources NL
and the Tampakan Group of Companies. As of May 2013,
a merger between Xstrata plc and Glencore Internation-
al plc has been completed, creating “one of the world’s
largest global diversified natural resource companies”
(Glencore Xstrata 2013). The changes this merger may
create for the Tampakan Project can, however, not be in-
cluded in this study.

The shareholders of SMI hold different amounts of voting
power, which stems from the different types of interest the
companies own. Adistinction has to be made between ‘con-
trolling equity interest’and ‘non-controlling equity interest’.
This arrangement signifies that not all shares correspond
to equal votes. Registered shares are cheaper but hold the
same voting power as the more expensive unregistered
shares.!® As this system also affects the Tampakan Project,
we provide a brief overview of the companies involved and
their share of the operating company SMI below.

Xstrata plcis one of the world’s largest mining and met-
al companies, active in over 20 countries with over 70,000
employees. Itis listed on the Swiss and the London Stock
Exchanges and is headquartered in Switzerland.' Fol-
lowing expansions, a decentralized managing structure

Project Proponents
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was put into place. Xstrata plc is, hence, subdivided into
commodity business units according to thematic foci,
including Xstrata Coal, Xstrata Copper and Xstrata Tech-
nology (Xstrata plc 2012a). Xstrata Copper, headquartered
in Australia, is, according to its website, “the fourth larg-
est copper producer” worldwide (Xstrata Copper 2013a).
It was created in 2004 and has since then operated in,
for example, Northern Queensland, Australia, in Catama-
rca Province, Argentina and in the Las Bambas district in
southern Peru. In regard to the Tampakan Project, Xstrata
Copper holds 62.5% of the 40% controlling equity of its
Philippine-based affiliate SMI. This arrangement means
that the roles of Xstrata Copper and Xstrata plc concerning
the Tampakan Project have to be distinguished. Xstrata
Copper holds the majority of decision-making power in
the project. It manages the project through SMI and is,
therefore, more closely involved in all activities pertain-
ing to the project (Xstrata Copper 2013b).

While in the corporate structure Xstrata plc is apparent-
ly further away from SMI, Xstrata is an integrated company
and constitutes the sum of its business units. Hence, Xstrata
plc and Xstrata Copper are closely connected, which is, for
example, illustrated by the overlap in personnel between
the two bodies.? Xstrata plc also provides strategic direc-
tion to its business units?! as well as standards, such as its
17 Sustainable Development Standards, which are inter-
preted and endorsed by Xstrata Copper in the Tampakan
Project (SM12009: 9). The tight entanglement of Xstrata plc
and Xstrata Copper illustrates that responsibility, though to
varying degrees, can be assigned to both parties regarding
developments of the Tampakan Project.

Furthermore, IndophilResources NL, the Australian joint
venture partner of Xstrata Copper, holds a 37.5 % share of

7. Cf. Chapter 5.2.2.2

18 An example: If a company has an equity of 1,000€
and issues nine unregistered shares at 100€ and
ten registered shares at 10€, the holder of the ten
shares at 10€ controls the company.

3

Xstrata plc is about to merge with Glencore Inter-
national plc, a multinational commodity trading
and mining company. The effects of this merger for
the Tampakan Project cannot be foreseen at the
time of writing.

2

3

Charlie Sartain, for instance, is the Chief Executi-
ve of Xstrata Copper and a member of Xstrata plc’s
Executive Committee.

2

For example, Xstrata plc introduces its Health
Safety Environment Community Management
Standards with the following statement: “The
Xstrata plc Board (,the Board®) establishes the
strategic direction of the Group which the Execu-
tive Management Team then implements. The
Group operates a decentralised management
model with authority delegated to Commodity
Business Boards for Xstrata Alloys, Xstrata Coal,
Xstrata Copper and Xstrata Zinc” (Xstrata plc
2004:2).
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Figure 5:
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the project’s controlling equity. Xstrata Copper is connected
to Indophil as well, as the company belongs to Indophil’s
main 20 shareholders (Indophil Resources NL 2013a).

Lastly, the Tampakan Group of Companies holds 60%
non-controlling equity of the project. The group consists
of the Tampakan Mining Corporation and the Southcot
Mining Corporation.

As becomes clear from the presentation of this corpo-
rate structure, although ownership is largely in the hand of
national mining corporations, voting- and decision-making
power — controlling equity through the ownership of reg-
istered shares —is in the hands of the foreign companies
Xstrata Copper and Indophil Resources NL.

This distribution of power between different sharehold-
ersalso has implications for the sharing of responsibilities
regarding the conduct of SMl and possible human rights im-
pacts. As pointed out in the Guiding Principles, businesses
should prevent and mitigate possible negative humanrights
impacts caused by the company. The primary responsibility
for such consequences hence lies with SMI. The Principles
further stipulate that also negative impacts which can be
directly linked to the operation, products or services of a
company’s business relationship with another entity should
be prevented or mitigated. The extent to which com